










ROGERS JOSEPH O'DONNELL f;PHILLIPS

AGCC/LAC New Cases of Interest
June 5 - December 10,2004
Page 6

In BFGC, the Porterville Unified School District paid $6.1 million to

settle claims and requests for change orders made by its prime contractor, S.C.

Anderson, on a high school construction project. It then sued BFGC, an architectural

firm which had prepared drawings and supervised construction, alleging breach of

contract and professional negligence. BFGC cross-complained against Anderson and

another contractor, Forcum/Mackey Construction Inc., which had done site work

under a direct contract with the school district. BFGC alleged that each contractor

had breached its duties in performing its contract with the district, which BFGC

characterized as negligence, and it sought damages, implied equitable indemnity,

apportionment of fault/contribution, and declaratory relief for indemnity. Each of the

contractor cross-defendants demurred and the trial court sustained the demurrer

without leave to amend. BFGC appealed, and the Court of Appeal affirmed.

The contractors attacked BFGC's negligence theory, arguing that in

seeking only economic damages the claim was defective. See Aas v. Superior Court,

24 Cal. 4th 627 (2000). BFGC conceded the point but nonetheless contended it could

pursue its equitable indemnity claims. The Court of Appeal disagreed. It observed

that the body of law regarding equitable indemnity "has not fully gelled but is still

evolving" and acknowledged that a threshold requirement for equitable indemnity,

that there be co-tortfeasors, has been treated "expansively" to encompass concurrent

or successive acts. Nevertheless, the court held that there was no basis for BFGC's
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equitable indemnity claim because an indemnity claim must be predicated on a

party's potential tort liability. Neither of the two contractors targeted by BFGC could

have been found liable in tort to the school district, and neither owed a contractual

duty to BFGC. The contractors' potential liability to the school district was solely

contractual. Under Aas, BFGC could not re-cast a breach of contract action as a tort

claim, the Court ofAppeal concluded that, since the contractors owed no duties to

BFGC in contract or in tort, and owed only contractual liability to the district, the

indemnity claim failed as a matter of law.

Comment: The First District Court of Appeal considered similar

issues in RatcliffArchitects v. Vanir Construction Management Inc., 88 Cal. App. 4th

595 (2001), a decision the Fourth District did not mention. In Ratcliff, an architect

attempted to bring an indemnity claim against a construction manager in contract with

the owner, and the court held that a manager owes no duty to a project architect. In

Ratcliff, however, the effect of this holding was diluted by the construction manager's

good faith settlement with the owner, which served to bar any indemnity claims.
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