














differed materially from what the parties anticipated.
In addition, federal courts frequently have applied the car-
dinal change doctrine in cases where the end result is substan-
%, tially similar to that which the contractor originally contracted
to build. In Edward R. Marden Corp. v. United States,’® for
example, the contractor agreed to build an aircraft mainte-
nance hangar in accordance with specifications issued by the
Navy. After the contractor built the hangar, it collapsed due
to a defect in the construction sequence called for in the spec-
ifications.” The Navy ordered the contractor to reconstruct
the hangar. Clearly, the scope of the contractor’s work had
changed, even though the final hangar had not. Under those
circumstances, the court found a cardinal change:

In the present case the reconstructed hangar was, presum-
ably, the identical hangar called for in the original specifi-
cations. In other words, in directing reconstruction of the
hangar, the Government did not alter the design or other
physical characteristics of the structure. We do not view
this as a crucial difference, however. Where a cardinal
change is concerned, it is the entire undertaking of the con-
tractor, rather than the product, to which we look.3°

Air-A-Plane Corp. v. United States®! makes the same
point. There, the court of claims held “that the [contractor’s]
claim of a cardinal change is very substantial and far from
frivolous.”? In so doing, the court made clear that the extent
of change necessary for a cardinal change may occur as a
result of the number of changes, not just as a result of a

. change in the nature of the end product.

; At least one jurisdiction, however, has departed from this
rule. In Hensel Phelps Constr. Co. & King County, the Wash-
ington Court of Appeals stated that under the cardinal change
doctrine, “[a] plaintiff will have no right to recover if the proj-
ect as ultimately constructed is essentially the same as the one
it contracted to construct’® Applying this rule, the court held
that a painting contractor’s claim based on “having to work on
an accelerated schedule, having to redo work, and contending
with stacking of trades” did not qualify as a cardinal change
because “there was not the slightest change in the shape or
square footage of surfaces painted.’* This case is an anomaly.
It misreads Air-A-Plane Corp v. United States®® and ignores
cases like Edward R. Marden Corp. v. United States.

Important Defenses

An owner facing an abandonment claim often will be able
to defeat it by showing that the contractor cannot establish a
necessary element of the claim. For example, an owner can
prove the parties contemplated an equal number or equivalent
scope of changes at contract signing (e.g., on many fast-track
projects). An owner also can use the parties’ adherence to con-
tract requirements to disprove mutual intent to abandon those
requirements. Of course, an owner also can defeat an abandon-
ment case—as with all types of claims—Dby disproving that it
directed the changes, that its decisions caused additional con-
/tractor costs (e.g., by showing concurrent delay), or that the
contractor actually incurred any additional costs.
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What Can a Contractor Recover Once It Proves Its
Abandonment Claim?

The jurisdictions that recognize the abandonment doctrine
allow contractors that prove an abandonment claim to recover
in quantum meruit, 1.e., to recover the value of the added work
they provided.?” Thus, those jurisdictions do not limit a contrac-
tor’s recovery under an abandonment claim to contract prices.?

Conclusion

When projects go bad, contractors need to look at the pos-
sibility of asserting abandonment or cardinal change. In
many jurisdictions, such claims have been explicitly recog-
nized. In most others, the door is open under the right facts
to assert an abandonment or cardinal change claim under
basic contract and waiver principles. For prime contractors
on public projects in California, however, that door has been
shut. Whether other jurisdictions choose to follow Califor-
nia remains to be seen.
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