








dures was simply "more evidence" ofacts by the parties from
which a mutual intent to abandon could be inferred: "There
was other evidence that should be mentioned, tending to the
same conclusion," including the parties' ignoring ofthe con­
tract's change order provisions.60

Likewise, in Daugherty, the California Court ofAppeal
first discussed the evidence ofthe amount of the contractor's
added costs, the number ofchanges, the extent of the design
changes, the sizes ofthe individual changes, and the contrac­
tor's expectations regarding changes at the time ofcontract­
ing.61 The court reversed the trial court's summary judgment

for the defendant-owner on the contractor's abandonment
claim based on its conclusion that, "because of the tremen­
dous number ofchanges, there was an issue as to whether the
contract had been abandoned by the parties and they proceed­
ed apart from the contract."62 In other words, the number of
changes alone was sufficient to create a triable issue. Citing
Opdyke, the court reinforced this conclusion with the state­
ment that "[a]bandonment of the contract can occur in
instances where the scope ofthe work when undertaken great­
ly exceeds that called for under the contract."63 These conclu­
sions were not qualified. The court did not say, for example,
there was a triable issue because there were excessive changes
and the parties ignored the change order procedures in their
contract. Though the court noted that there was evidence that
the parties ignored change order procedures, it said nothing to
indicate that this was necessary to its decision.

Like the California courts, judges in many other jurisdic­
tions adopting the abandonment or cardinal change doctrine
will imply mutual intent to abandon the agreement where the
owner has imposed and the contractor has performed exces­
sive changes. 64 For example, in H. rc. Corp. v. Olds,65 the
Colorado appellate court described the contractor's evidence
that the owner ordered "numerous," "extensive" alterations
and made no mention ofthe contract's change order process
or whether the parties followed it. It then held that "there was
substantial evidence upon which the trial court could base
its finding that there had been an abandonment ofthe origi­
nal contract.,,66 And in L.K. Comstock & Co. v. Becan Constr.
Co.,67 a special master appointed by the Eastern District of
Kentucky found that the evidence indicated that the extent
ofthe deviations ordered was within the parties' expectations
at contracting and that the parties did not "conform strictly"
with the agreement's change order process. Under those cir­
cumstances, the special master found that the evidence of
abandonment was insufficient to meet Kentucky's clear and

convincing standard ofproof.68

This makes sense because the number ofchanges on a proj­
ect will only be excessive and alter the scope ofwork if those
changes go far beyond the differences the parties originally
anticipated. As such, issuing such excessive changes shows
that the owner intended to abandon the "meeting ofthe minds"
embodied in the agreement. This is no different from any other
evidence that a party intended to go beyond or outside agreed
contract terms, whether they be change order requirements,
notice requirements, or any other express or implied terms.

Contractors Need Not Prove the Date ofAbandonment
Noreported decision requires that a party alleging aban­

donment prove the date on which this occurred. To the con­
trary, in Opdyke &Butler v. Silver,69 the contractor "could fix
no definite date" for the event culminating in the abandon­
ment. The court found this to be irrelevant, stating that "the
precise or even the approximate day the written contract was
abandoned and the oral one adopted, ifsuch occurrences took
place, is not material."70 And in Amelco Electric v. City of
Thousand Oaks, the court stated in dicta that, "[u]nder the
abandonment doctrine, the plaintiffneed not demonstrate ...
at what point the contract was abandoned."7l

This conclusion is consistent with the theory ofabandon­
ment. It often represents the culmination of an excessive
number ofchanges, rather than one single event. There may
be no particular instant that both parties "decide" to leave
behind their agreement; rather it is implied.

Allowing a contractor to recover damages without prov­
ing when the abandonment occurred does not mean that the
contractor will receive a windfall. The contractor still must
prove that the owner's actions caused it to suffer damages in
the form ofadded costs.72

Contractors Need Not Prove the Nature ofthe Final Con­
struction Product Was Changed

In most jurisdictions, abandonment does not mean that the
changes must result in an entirely different end product.?3 It
does not mean that a contractor has to prove it originally con­
tracted to build a shack and ended up building the Taj Mahal.
Instead, the extent of alteration in the work, rather than just
the nature of the final project, can be enough.

In C. Norman Peterson Co. v. Container Corp. ofAmer­
ica,74 for example, the owner made numerous alterations
to the plans for a mill modernization project, and, while the
court discussed the loss of productivity and increase in
costs that resulted, the court did not even mention the differ­
ence between the mill as specified in the original contract
and as modified.75 Likewise, in Daugherty Co. v. Kimberly­
Clark Corp.,76 the court described the number of differ­
ences in the plans for a mill construction and the resulting
increase in the contractor's costs. The only mention of the
changes' effect on the mill itself was a reference to
"upgrading the mechanical and electrical installation:>??
Neither of these cases indicates that the court considered a
change in the nature of the final project necessary to show
that there was abandonment, so long as the work performed
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differed materially from what the parties anticipated.
In addition, federal courts frequently have applied the car­

dinal change doctrine in cases where the end result is substan­
tially similar to that which the contractor originally contracted
to build. In Edward R. Marden Corp. v. United States,78 for
example, the contractor agreed to build an aircraft mainte­
nance hangar in accordance with specifications issued by the
Navy. After the contractor built the hangar, it collapsed due
to a defect in the construction sequence called for in the spec­
ifications,?9 The Navy ordered the contractor to reconstruct
the hangar. Clearly, the scope of the contractor's work had
changed, even though the final hangar had not. Under those
circumstances, the court found a cardinal change:

In the present case the reconstructed hangar was, presum­

ably, the identical hangar called for in the original specifi­

cations. In other words, in directing reconstruction of the

hangar, the Government did not alter the design or other

physical characteristics of the structure. We do not view

this as a crucial difference, however. Where a cardinal

change is concerned, it is the entire undertahng ofthe con­

tractor, rather than the product, to which we look. 80

Air-A-Plane Corp. v. United States 81 makes the same
point. There, the court of claims held "that the [contractor's]
claim of a cardinal change is very substantial and far from
frivolous."82 In so doing, the court made clear that the extent
of change necessary for a cardinal change may occur as a
result of the number of changes, not just as a result of a
change in the nature of the end product.

At least one jurisdiction, however, has departed from this
rule. In Hensel Phelps Constl: Co. & King County, the Wash­
ington Court ofAppeals stated that under the cardinal change
doctrine, "[a] plaintiffwill have no right to recover if the proj­
ect as ultimately constructed is essentially the same as the one
it contracted to construct."83 Applying this rule, the court held
that a painting contractor's claim based on "having to work on
an accelerated schedule, having to redo work, and contending
with stacking of trades" did not qualify as a cardinal change
because "there was not the slightest change in the shape or
square footage ofsurfaces painted."84 This case is an anomaly.
It misreads Air-A-Plane Corp v. United States85 and ignores
cases like Edward R. Marden Corp. v. United States. 86

Important Defenses

An owner facing an abandonment claim often will be able
to defeat it by showing that the contractor cannot establish a
necessary element of the claim. For example, an owner can
prove the parties contemplated an equal number or equivalent
scope ofchanges at contract signing (e.g., on many fast-track
projects). An owner also can use the parties' adherence to con­
tract requirements to disprove mutual intent to abandon those
requirements. Ofcourse, an owner also can defeat an abandon­
ment case-as with all types ofclaims-by disproving that it
directed the changes, that its decisions caused additional con-

YX±±jtractor costs (e.g., by showing concurrent delay), or that the
contractor actually incurred any additional costs.

What Can a Contractor Recover Once It Proves Its
Abandonment Claim?

The jurisdictions that recognize the abandonment doctrine
allow contractors that prove an abandonment claim to recover
in quantum meruit, i.e., to recover the value ofthe added work
they provided.87 Thus, those jurisdictions do not limit a contrac­
tor's recovery under an abandonment claim to contract prices.88

Conclusion

When projects go bad, contractors need to look at the pos­
sibility of asserting abandonment or cardinal change. In
many jurisdictions, such claims have been explicitly recog­
nized. In most others, the door is open under the right facts
to assert an abandonment or cardinal change claim under
basic contract and waiver principles. For prime contractors
on public projects in California, however, that door has been
shut. Whether other jurisdictions choose to follow Califor­
nia remains to be seen. lffii
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Schwartz v. Shelby Constr. Co., 338 S.W2d 781,788 (Mo. 1960);
O'Brien & Gere Technical Servs., Inc. v. Fru-Con/Fluor Daniel Joint
Venture, 380 F.3d 447,454-57 (8th Cir. 2004); Nevada: lA. Jones
Constr. Co. v. Lehrer McGovern Bovis, Inc., 89 P.3d 1009, 1019
(Nev. 2004); Washington: Modern Builders, Inc. of Tacoma v.
Manke, 27 Wash. App. 86, 615 P.2d 1332,1337 (1980).

65.486 P.2d at 465-66.
66. Id. at 467.
67.932 F. Supp. at 935.
68. !d. at 936. Kentucky appears to be the only jurisdiction that

requires contractors to prove their abandonment claims under a
clear and convincing proof standard, rather than the common civil
preponderance ofevidence standard.

69.111 Cal. App. 2d 912, 915 (1952).
70. Id. at 915-16 (emphasis added).
71.27 Cal. 4th 228,240 (2002).
72. See, e.g., Federal: Wunderlich Contracting Co. v. United

States, 351 F.2d 956 (Ct. CI. 1965); New York: Tufano Contracting
Corp. v. State ofNew York, 28 A.D.2d 951, 952 (1967) (prior award
erroneous because included work within originally contemplated
scope).

73. See, e.g., Federal: Edward R. Marden Corp. v. United States,
442 F.2d 364 (Ct. CI. 1971); Air-A-Plane Corp. v. United States, 408
F.2d 1030 (Ct. CI. 1969); California: C. Norman Peterson Co. v.
Container Corp. ofAm., 172 Cal. App. 3d 628 (1985); Daugherty
Co. v. Kimberly-Clark Corp., 14 Cal. App. 3d 151 (1971); lA.
Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 89 P.3d 1009,
1021 (Nev. 2004); but see Washington: Hensel Phelps Constr. Co. v.
King County, 57 Wash. App. 170, 182-83 (1990).

74. 172 Cal. App. 3d 628 (1985).
75. Id. at 637.
76. 14 Cal. App. 3d 151 (1971).
77. Id. at 156.
78.442 F.2d 364, 369-70 (Ct. CI. 1971).
79. The plans failed to require that "the tie rods had to be installed

before the arches were released on the buttresses." !d. at 370.
80. Id. (emphasis added).
81. 408 F.2d 1030 (Ct. CI. 1969).
82. Id.
83. 57 Wash. App. 170, 182 (1990).
84. Id. at 182-83.
85. Id. at 182 (citing Air-A-Plane, 408 F.2d at 1030).
86.442 F.2d 364 (Ct. CI. 1971).
87. See, e.g., Kentucky: L.K. Comstock & Co. v. Becon Constr.

Co., 932 F. Supp. 906, 933 (E.D. Ky. 1993) (" if the original plan
for the work had been so entirely abandoned, the plaintiff ...
would be permitted to recover for the whole work done, according
to measure and value, as ifno contract had ever been made....")
(quoting Wright v. Wright, 11 Ky. 179, 181 (1822)); Missouri:
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Schwartz v. Shelby Constr. Co., Inc., 338 S.W2d 781 (Mo. 1960);
New York: The Found. Co. v. State of New York, 233 N.Y. 177, 188
(1922); Depot Constr. Corp. v. State of New York, 23 A.D.2d
707-08 (1965), ajJ'd, 19 N.Y.2d 109 (1967); see also California:
Amelco Elec. v. City of Thousand Oaks, 27 Cal. 4th 228, 239
(2002) ("Under the abandonment doctrine, ... the plaintiff may
recover the reasonable value for all of its work"); Minnesota: Zon­
telli & Sons, Inc. v. Nashwauk, 373 N.W2d 744, 753 (Minn. 1985)
(held that contractor was entitled to recover under actual cost pro­
vision ofcontract, rather than unit price provision, where changes in
quantities were so extreme "as not to have been contemplated by the
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88. Id.; but see Litton Sys., Inc. v. Frigitemp Corp., 613 F. Supp.
1377, 1384 (S.D. Miss. 1985) (rejecting cardinal change doctrine
and stating, in dicta, "that even if such was the law in Mississippi,
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and not the extra-contractual relief of quantum meruit").
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counsel from representing the plaintiffhomeowner association against
an engineer who had disclosed possibly confidential information to the
lawyer because the lawyer did not represent the engineer and there was
no agreement to treat the disclosed infoDnation as confidential).

75.849 P.2d 509 (Or. 1993).
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(C), which provides:
(A) A lawyer shall decline proffered employment if the exer­
cise of his independent professional judgment in behalf of a
client will be or is likely to be adversely affected by the accept­
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involve him in representing differing interests, except to the
extent permitted under DR 5-105(c).
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exercise of his independent professional judgment in behalf
of a client will be or is likely to be adversely affected by his
representation of another client, or if it would be likely to
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effect ofsuch representation on the exercise ofhis independent
professional judgment on behalf ofeach.

77. In re McKee, 849 P.2d at 515-16.
78. Id. at 516.
79.1d.
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81. 833 P.2d 50 (Colo. 1992).
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sentation and the advantages and risks involved.

85. In re Shannon, 876 P.2d at 556.
86. Id. at 554.
87. Id. at 557.
88. In re Neville, 708 P.2d 1297 (Ariz. 1985).
89.ld.at 1305-06.

90. Id. at 1306.
91. 322 A.2d 445 (N.J. 1974).
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99.Id.
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son v. Eaton, 293 P. 788 (Cal. 1930); Jeffry v. Pounds, 136 Cal. Rptr.
373 (Cal. App. 1977); Frederick v. Ziegler Coal Co., 372 N.E.2d
730 (Ill. 1978); Rolfstad, Winkjer, Suess, McKennett & Kizer, P.C.
v. Hanson, 221 N.W2d 734 (N.D. 1974).

105. Kidney Assoc. of Oregon, Inc. v. Ferguson, 775 P.2d 1383
(Or. App. 1989) (when interest ofclients diverged during represen­
tation due to latent conflict, lawyer had duty to notify the clients of
the likely conflict and, if appropriate, again obtain consent to the
continued multiple representation); In re Brandon, 902 P.2d 1299
(Alaska 1995).

106. Other recent instances oflost fees include Nat'l Liquidators,
Inc., 182 B.R. 186 (S.D. Ohio 1995) (law firm sanctioned by reduc­
tion of fees for failing to disclose continuing representation ofcred­
itor upon acceptance of representation of creditors committee in
Chapter II bankruptcy); leffiy v. Pounds, 136 Cal. Rptr. at 373
(lawyer representing client in personal injury action undertook to
represent that client's wife in dissolution proceedings).

107. Fin. Gen. Bankshares, Inc. v. Metzger, 523 F. Supp. 744 (D.C.
Cir. 1981 ) (corporation's lawyer secretly supported group of dissi­
dent shareholders/directors in their effort to seize control, while
simultaneously representing the corporation).

108. MODEL RULES OF PROF'L CONDUCT, Scope, cmt. 20.
109. Griva v. Davison, 637 A.2d 830 (D.C. App. 1994) (partner­

ship's lawyer and his law firm sued by one ofthe individual partners
for having advised the other individual partners how the former
could be stripped ofveto power and how a deadlocked partnership
could be dissolved); Hart & Biltmore Ltd. v. First Pennsylvania
Bank, 655 F. Supp. 419 (S.D. Fla. 1987); Derrickson v. Derrickson,
541 A.2d. 149 (D.C. App. 1988).

110. 907 P.2d 506 (Ariz. App. 1995).
Ill. lei. at 510.
112. See id.
113.ld.at519.
114. Id. at 510.
115. !d.
116.Id.
117. !d. at 510-11.
118. Id. at 510.
119. See id.
120.Id.
121. ld. at 511.
122. Id. at 511-12.
123. Id. at 512-13.
124. !d. at 513.
125.1d. at518-19.
126.Id.
127.Id.at519.
128.Id.
129.73 Cal. App. 3d 529 (1977).
130.Id. at 537-38.
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