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Both Title Il of the Americans with Disabilities Act of
1990 (“ADA™) and the Cdlifornia Unruh Act prohibit
discrimination against persons with disabilities in the
design and construction of certain facilities. While
ownersand operators of inaccessiblefacilitiesareclearly
liable under both laws, it is less clear whether liability
under either law al so extendsto construction contractors.

Thegenera ruleof liability under Titlelll iscontainedin
ADA section 202(a): “Noindividual shall bediscriminated
against on the basis of disability in the full and equal
enjoyment of . . . any place of public accommodation by
any person who owns, leases (or leases to), or operates
aplace of public accommodation.” The rest of Title I11
describes what constitutes discrimination prohibited un-
der the Title and remedies available for violations.
Section 203(a) provides. “a failure to design and con-
struct facilities for first occupancy . . . that are readily
accessible to and usable by individuals with disabilities.
.." violatesthe ADA.

Fortunately for California contractors, the Ninth Circuit
Court of Appeals, which includes California, has con-
cluded that parties, such as contractors, that neither own
nor operate inaccessiblefacilities are not liable under the
ADA. Lonberg v. Sanborn Theaters, Inc., 259 F.3d
1029, 1035-6 (9th Cir. 2001). The Ninth Circuit’sruling
departsfrom aprior decision by another Court of Appeals
(United Sates v. Days Inns of America, Inc., 151 F.2d
822 (8th Cir. 1998), cert. denied, 119 S. Ct. 1249), which
meansthat theissue of contractor liability under the ADA
might eventually be taken up by the United States Su-
preme Court.
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While not liable under the ADA, California contractors
may be liable under the State’ sUnruh Act. Although no
Cdlifornia contractor has yet been held liable under this
law, the Unruh Act is more general than the ADA, and
does not contain any language limiting potentially liable
partiesto ownersand operators. Thus, thereisarisk that
state courts could follow the lead of federal decisions
outside of the Ninth Circuit and hold construction con-
tractors liable. If this does occur, the conseguences to
Cdliforniaconstruction contractorswould be significant.
Contractors could be required to correct inaccessible
facilities, evenif they would not be entitled to compensa-
tion for that work. Contractors could also be subject to
monetary damages and civil penaties for Unruh Act
violations.

Evenif Californiacontractorsarenot directly liableunder
either the ADA or Unruh Act, they need to be aware of
disabled access requirements because they still may be
indirectly liablethrough indemnity obligationsthey have
to owners or lessees of inaccessible facilities. Thereis
nothinginthe ADA or Unruh Act, or any casesinterpret-
ing them, that prevents an owner or lessee held liable for
violationsfrom seeking indemnity fromitscontractor for
costsof correcting violations and of paying damagesand
penaties. In other contexts (e.g., landlord-tenant re-
sponsihilities), regulationsimplementingthe ADA expresdy
recognize that entities may allocate responsibility for
ADA compliance among themselves by contract.

Accordingly, to determine whether a construction con-
tractor will be liable to an owner or lessee for ADA and
Unruh Actviolations, first consideration should begiven
to the wording of any contract provisions regarding
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either responsibility for compliance with those laws or
indemnification. If thereareno suchtermsintheparties
contract, or if the contractor does not have an agreement
directly withtheowner or lessee, Californialaw regarding
extra-contractual (or “equitabl€”) indemnity will deter-
mine whether an owner or lessee will be entitled to
indemnification from its contractor for ADA and Unruh
Actviolations.

California contractors need to be aware of federal and

state disabled access requirements. At the present time,
contractorswill not befound liablefor violatingthe ADA
if afacility isfound to be inaccessible, but they may be
liable under state law. And, unless the contractor care-
fully reviews and negotiates the terms of its contractual
agreement, including the indemnification provision, it
may find itself liable on a contractual basisto the owner
orlesseeof thefacility foundinviolationof federal or state
disabled access law.

AGC member attorneysprovide, fromtimetotime, reviewsand anal ysesof cases, statutesand legal issuesof general interest to AGC
members. Thisbulletinisintendedtoprovidethereader withgeneral informationregarding currentlegal issues. Itisnottobeconstrued
as specific legal advice or asa substitute for the need to seek competent legal advice on specific legal matters.

For moreinformation on AGC'sLegal Advisory Committee, whose members contribute Legal Briefs, please contact John Hakel at
323/263-1500 or check AGC'swebsite at http://mww.agc-ca.org.




