





quoted above) to the effect that both the “occurrence”
and “extent” of lost profit damage must be proved to the
same “reasonable certainty” standard.

One might argue that the apparent conflict is illusory
in light of the elastic nature of the term “reasonable.” The
degree of certainty that the law considers “reasonable” for
purposes of proving the amount of damage is simply not
the same — and not as great — as the degree of certainty
that the law considers “reasonable” for purposes of prov-
ing that some damage has been suffered. The rationale
which the courts have given for applying discrepant stan-
dards can be understood in the framework of a “reason-
ableness” inquiry. The evolution of the law in California
and elsewhere reflects the commonsense notion that pro-
jecting future profits is necessarily subject to considerable
uncertainty. The law takes the view that once the fact of
damage has been shown, it is “reasonable” to require that
the defendant shoulder much of the risk of uncertainty as
to its amount, especially if the defendant’s conduct gave
rise to the difficulties of proof. As the California Supreme
observed in Sanchez-Corea v. Bank of America, 38 Cal.3d
892, 908 (1985) “[t|he wrongdoer cannot complain if his
own condition creates a situation in which the court
must estimate rather than compute.” (quoting Guntert v.
City of Stockton, 55 Cal. App.3d 131, 143 (1976)).

There is language in a number of California cases that
can be read to say, by implication if not explicitly, that the
reasonable certainty standard simply does not apply to
proof of the amount of lost profits. By way of example, in
Stott v Johnston. 36 Cal.2d 864, 875-6 (1951) the Cali-
fornia Supreme Court stated:“[i]t appears to be the gener-
al rule that while a plaintiff must show with reasonable
certainty that he has suffered damages by reason of the
wrongful act of defendant. once the cause and existence
of damages have been so established, recovery will not be
denied because the damages are difficult of ascertain-
ment.” The court went on to apply the “best evidence”
approach described above. The same pattern occurs in
many other California cases — that is, a reaffirmation by
the court that the reasonable certainty standard applies to
the fact of damage, coupled with a suggestion that uncer-
tainty as to amount will not be fatal, followed by exposi-
tion and application of a different and more lenient stan-
dard for assessing proof of the amount.

Erosion of the New Business Rule

A claim for lost profits is often supported by evidence
of the plaintiff’s past performance and profitability. A
comparison of profits before and after the event or con-
duct giving rise to a claim can often be used to assess the
impact of the defendant’s challenged conduct. In the past,
courts in California routinely held that a new business
could not recover lost profits because. in the absence of
an operating history, any such damages were necessarily
too speculative. See e,g., Parton v. Royal Industries, Inc.,
263 Cal.App.2d 760, 768 (1968) (plaintiffs libeled by
defendant denied recovery because “there was no way in
which the plaintiffs could prove the business they
launched for themselves would have been a success if the
defendants had not interfered with it.").

In California Press Mfg. Co. v. Stafford Packing Co., 192
Cal. 479, 485 (1923), the California Supreme Court stated
the so-called “new business rule” in absolute terms, and
described its underlying rationale as follows:

“Where...damages by way of profits are sought
for... interruption or prevention [of a new business or
enterprise|, the rule is that they will be denied, for the
reason that such business is an adventure as distin-
guished from an established business, and its profits
are speculative and remote, existing only in anticipa-
tion.The rule is one of necessity. Damages must be cer-
tain of ascertainment. If one engages in a new indus-
try, there are no provable data of past business from
which the fact can be legally deduced that anticipated
profits would have been realized.” [Citations omitted]

In the past, the new business rule was often invoked to
preclude recovery of lost profits even by an established
entity if the profits were to have been earned in the con-
text of a new venture or line of business. See e.g.,
Handley v. Guasco, 165 Cal.App.2d 703 (1958) (recovery
of lost profits anticipated in connection with new loca-
tion foreclosed by “new business rule”).

California courts no longer slavishly adhere to the new
business rule. If a claimant can demonstrate the requisite
certainty, both as to the fact and amount of lost profit
damage, recovery will be allowed notwithstanding that
the business or venture was new. For example, in Arono-
wicz v. Nalley's, Inc., 30 Cal.App.3d 27 (1972), the Court
of Appeal affirmed a substantial award of lost profits in
favor of the plaintiff, a new entity set up to package meat
products, against the defendant distributor that prema-
turely terminated a distribution agreement. Without a dis-
tribution network, the plaintiff's business failed within a
matter of months. Relying in part upon budgets prepared
by the plaintiff, and profit projections generated by the
defendant, the court found there to be sufficient evidence
to sustain the award of lost profits to the new enterprise.
See also Shade Foods, T8 Cal. App.4th at 889-90 (affirming
substantial award of lost profits to an enterprise that was
forced out of business after a very brief operating period
as a result of the defendant insurer’s improper denial of
coverage).

Conclusion

How a jury will evaluate the testimony of dueling
experts, or choose between competing explanations for
the suffering fortunes of a plaintiff's business, can rarely
be predicted with certainty — either reasonable or other-
wise. But the odds of success here, as in virtually every-
thing we do as lawyers, improve greatly with careful and
creative lawyering. A mastery of the facts, a good under-
standing of the impacted business as well as of the indus-
try in which it operates, and effective experts, can all
make a critical difference.

Sage: My son, a man who is absolutely certain of any-
thing is a fool!

Son: Are you sure?

Sage: Positive!
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