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How FATCA Will
Aftect Brokers

ing with Forer
Insurers and Agents

ongress passed the Foreign Account Tax

Compliance Act (FATCA) in 2010 following

the revelation that one of the world’s larg-

est and most well-respected financial institu-
tions, the United Bank of Switzerland (UBS), aided
and abetted U.S. taxpayers in evading income taxes
through unreported foreign financial accounts.

FATCA was the product of the rev-
elation to U.S. law enforcement and
Congress that the scope and prevalence
of overseas tax evasion was far more
serious than previously thought. Given
the broad reach of FACTA, some would
argue that Congress overreacted. How-
ever, the UBS case and others revealed
that overseas tax evasion was not lim-
ited to small, outlaw banks operating
in the shadows, but was part of regular
business operations of some of the larg-
est and most reputable financial insti-
tutions in the world. FATCA, there-
fore, has an exceedingly broad reach,
extending into areas not traditionally
thought to pose a risk of overseas tax
evasion. Unfortunately for insurance
professionals, one such area is the pur-
chase and sale of insurance products.

In attempting to comply with
FATCA’s requirements, it is helpful to
understand what FATCA was meant
to combat: U.S. taxpayers holding as-
sets overseas in order to evade pay-
ing their U.S. taxes. Pure insurance
protection products present little or
no risk of being used for tax evasion,
whereas products with an investment
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component, such as a cash-value insur-
ance or annuity contracts, present
greater risks. Dealing with reputable
and well-known non-U.S. brokers or
insurers is far less risky than deal-
ing with smaller or new ones. Until
the IRS provides guidance or instruc-
tions on the obligations of withhold-
ing agents, brokers simply need to be
aware of the risks that their clients,
insurers and products could present.
FATCA imposes obligations on non-
U.S. financial institutions to identify
foreign financial accounts as assets
that U.S. taxpayers own or control.
The extremely broad definition of a
foreign-financial institution can include
non-U.S. insurance companies. The
complication for insurance brokers is
that FATCA imposes a corresponding
obligation on payers to foreign-financial
institutions to ensure that the foreign-
financial institution is complying with
FATCA or is exempt from FATCA
regulation. FACTA imposes a 30%
withholding penalty if the foreign-
financial institution is not in compli-
ance, which the payer is obligated to
withhold for the IRS. For insurance
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brokers, the 30% penalty could rep-
resent 30% of an insurance premium
payment to a foreign insurer. There
may be draconian penalties for with-
holding agents who fail to withhold,
such as the amount of tax not withheld.
FATCA reporting for withholding
agents imposes two basic require-
ments on insurance brokers. First,
insurance brokers must verify the
foreign insurer recipient’s FATCA
status. Second, insurance brokers
must report payments, such as pre-
miums paid to the foreign insurer.
The IRS has provided forms to meet
both requirements. The broker uses
IRS form W-8BEN-E for the first
requirement — identifying the foreign
insurer’s FATCA status. The broker
must collect the Form W-8BEN-E
from the foreign carrier verifying that
the foreign recipient of the premium
payment is FATCA compliant or is
exempt from FATCA’s requirements.
The most common way a foreign
carrier will be FACTA compliant is by
agreeing with the IRS to comply with
its obligations under FATCA, a so-
called “participating foreign-financial

FATCA has an
exceedingly
broad reach.
Unfortunately

for insurance
professionals,
one such area is
the purchase and
sale of insurance
products.

institution.” The IRS maintains a list of

participating foreign-financial institu-

tions accessible through its website.
The insurance broker must con-

duct some due diligence to ensure

that the Form W-8BEN-E has been

completed accurately. The IRS re-

cently published regulations provid-

ing general guidance for withhold-
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ing agents, such as brokers, and for foreign recipients to
complete the Form W-8BEN-E, but how these due dili-
gence regulations will be applied will develop over time.

Suppose that a foreign insurance carrier didn’t provide the
Form W-8BEN-E, claimed to be a participating foreign-finan-
cial institution, but didn’t appear on the IRS database or was
otherwise not exempt. The broker would have to withhold 30%
of the premium, in which case there will be no coverage for the
insured, or simply not do business with the foreign insurer.
The broker has a continuing obligation to collect and retain
Form W-8BEN-Es; the forms are only valid for three years.

A U.S. broker, such as a foreign insurance broker,
must verify the FATCA status of each foreign intermedi-
ary that is used as well as the ultimate foreign insurer
recipient. The foreign broker attests to its FATCA status
on an IRS Form W-8IMY. The Form W-8IMY is transac-
tion specific. The obligation can be bothersome for a chain
of foreign intermediaries; the broker would have to col-
lect Form W-8IMYs from each foreign intermediary and
Form W-8BEN-E from the ultimate insurer recipient.

The broker would use IRS Form 1042-S to meet the sec-
ond requirement — reporting amounts paid to foreign
insurers. Brokers only have to report to the IRS the pre-
vious year’s premium payments for U.S. risks made to
non-U.S. insurer carriers. While the IRS has published
instructions for the form, specific issues for insurance bro-
kers await further clarification, such as whether to report
premium payments if the broker doesn’t have complete
information on whether the risk insured is a U.S. risk.

While it all seems quite burdensome, FATCA was de-
signed to be overly broad because Congress and the Ameri-
can public learned from the UBS case that overseas tax
evasion by American taxpayers was far more pervasive
and involved far more active participation by the world’s
largest financial institutions than previously thought. Un-
fortunately for insurance brokers, it means that FATCA
imposes reporting burdens on industries that have not been
traditionally associated with tax evasion, such as insurance.
FATCA shifts the burdens to foreign financial institutions
and those who deal with them to help the IRS identify tax
scofflaws and collect U.S. taxes. In a world of increasing
globalization, who knows where FATCA’s reach will end. Q
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THE HISTORY OF MEDICARE

As Medicare enters its 50th year serving older Americans, let's
take a look at the milestones that mark the evolution of this pro-
gram, which has become the largest health care provider in our
nation and supports longer, healthier lives and economic security
for nearly 50 million Americans.

July 30th - Parts A & B
established to extend

1 965 healthcare coverage

to nearly all Americans
aged 65 and older

The 1st Medicare card was
issued to former President

July 1st- Medicare implemented IR
1 966 with more than 19 million ‘\é

individuals enrolled. =

Annual cost: $64 Million

Healthcare Finance

1 977 Admini§tration establighed
to administer the Medicare
and Medicaid programs by
Department of Health,
Education & Welfare

Department of Health, Education and Welfare

1 9 80 becomes Department of Health & Human
Services. Medigap (Supplement Insurance)
comes under Federal oversight

. The number of Health Maintenance
The Tax Equity and Organizations (HMOs) increases to
1 982 Fiscal Responsibility Act serve Medicare Beneficiaries
provided the foundation
for substantial growth of
Medicare Part C managed
care arrangements

Social Security
Administration separates

1 995 from Department of Health
& Human Services

The Balanced Budget Act
1 997 ushered in new health plan

choices & a coordinated

Open Enrollment Process

1999 1-800-MEDICARE

Toll-free information line set-up

Healthcare Finance
2001 Administration becomes
Centers for Medicaid
and Medicare Services
to administer programs CENTERS for MEDICARE & MEDICAID SERVICES

2003 The Medicare Prescription Drug,
Improvement, and Modernization
Act (MMA) made the most
significant changes to Medicare
since its inception. Medicare Part D
& the "donut hole" introduced

201 0 The Patient Protection
& Affordable Care Act

President Barack Obama
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Enroliment estimated to reach “\

50 Million Americans

Annual cost estimated: $540+ Billion
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