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State and local government
agencies are seeking to gain
more control over their con-
struction procurements by
obtaining authority to con-
duct procurements with
more flexible procurement,
contracting, and project de-
livery methodologies. This
article discusses issues raised
when challenging solicita-
tions or awards, through ei-
ther administrative bid protests or court challenges (col-
lectively referred to here as “protests”), in procurements
where public entities solicit construction work through
means other than the traditional low-bid procurement,
firm-fixed-price contracting, and design-bid-build project
delivery methods. Special protest issues arise (1) where fac-
tors other than price may be considered in procurements
using a request for proposals (RFP) or “best value” meth-
odology and in sole source contract awards; (2) where al-
ternative contract vehicles are awarded, like cost reim-
bursement and indefinite-delivery indefinite-quantity
(IDIQ) contracts; and (3) where alternative project deliv-
ery systems are used, such as design-build, public-private-
partnerships (P3s), and lease-leaseback.
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Protests Involving Traditional Procurement Methods
Until relatively recently, most U.S. jurisdictions required
use of hard bid invitations for bids (IFBs),' firm-fixed-price
(FFP) contracts, and design-bid-build as the dominant,
and sometimes sole, project procurement, contracting, and
delivery methods for public construction.” The last thir-

ty years have seen a significant erosion of the prevalence
of these methods.> While in many jurisdictions they re-
main the primary, or even only, lawful methods for state
and local government entities to obtain construction ser-
vices and projects, in many others alternative methods are
available and increasingly are being used.*

Where traditional project procurement, contracting,
and delivery methods are used, the rules and remedies for
protesting contract awards, administrative or judicial, are
often well-established through statutes and ordinances,
agency regulations, and decisional common law. Where
alternative methods are used, however, application of
these rules and remedies may be unclear and specific
guidance may be untested or nonexistent.

In a traditional hard-bid IFB for award of an FFP con-
tract to provide construction services, the agency seek-
ing those services has already obtained substantial de-
sign services for the project under a separately awarded
design services contract or from civil service designers.
The agency then issues an IFB seeking hard bids for a
fixed-price contract to perform a defined scope of work
(subject to change orders and corresponding price adjust-
ments). The agency commits to award the contract to
the low responsible bidder meeting the IFB submission
requirements. The IFB is focused on pricing rather than
on solutions, ideas, or concepts.’
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Typically, a disappointed bidder may only protest an in-
tended award on the ground that the protestor was the low
responsible bidder meeting the IFB submission require-
ments, such that contract award, if any, had to be made to
the protestor.® Some agencies also provide prospective bid-
ders the ability to protest the terms of the IFB itself, usually
before bid submission, on the ground that it unduly restricts
competition (e.g., by including overly restrictive require-
ments), unfairly favors one or several qualified prospective
bidders over others, or contains illegal requirements.’

Protests Involving Alternative Procurement Methods
Protesting the Choice of Procurement Method. Where
law and regulation only allow agencies to use the hard-
bid IFB procurement method, the agency has no discre-
tion to use an alternative method and there can be no
viable protest of the agency’s use of the designated meth-
0d.® On the other hand, where an agency has some dis-
cretion to use an IFB or some other solicitation method,
such as an RFP, prospective bidders may have an op-
portunity to challenge the exercise of that discretion.
Where a pre-award administrative protest of the solici-
tation is available, this may be a means to make such a
challenge, though the agency may restrict the grounds
for such a protest in a way that would exclude such a pro-
test. Where no administrative protest process is available
to make such a challenge, or where that process has been
exhausted, some jurisdictions may provide for a court
challenge of the agency’s procurement method selection.’

Even where law or regulation provides a means to
challenge an agency’s choice of procurement method,
such a challenge will be unlikely to succeed in most cases
because agencies typically have very broad discretion in
choosing how to procure goods and services, including
construction.'® An exception would be where law or reg-
ulation specifically limits the agency’s discretion, for ex-
ample, only allowing use of RFPs for certain types or sizes
of projects, and the challenge is based on the agency’s
failure to adhere to those limits."

Protesting Procurements Using an RFP and “Best
Value” Methodology. In contrast to [FBs, an RFP typi-
cally defines the scope of work more broadly, tending more
toward performance (rather than design) specifications
and requests that bidders (also referred to as “offerors” or
“proposers”) describe how their approaches or solutions
will achieve the agency’s desired results. Unlike IFBs, RFPs
typically allow the agency to select the awardee based on
factors other than and in addition to low price, such as
technical factors and qualifications.””? RFPs should make
clear the relative importance among factors and between
price versus technical factors.

Since an RFP typically does not define the scope of
work as rigidly as does an IFB, with the former leaving of-
ferors more room to propose different solutions to meet the
agency’s needs, the agency will usually have more discre-
tion to accept and consider offers as responsive to RFP re-
quirements than it would under an IFB. The RFP should
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make clear whether a requirement is “pass/fail,” such that a
proposal’s failure to meet it will require or allow the agency
to reject the proposal, or instead will impact scoring. As a
general rule, where the RFP is silent and the requirement
is not mandated by law, failure to meet it will impact scor-
ing but not be a ground for rejection.

For example, in Sayer v. Minnesota Department of
Transportation, the Minnesota Supreme Court affirmed
the trial and intermediate appellate court decisions de-
nying a challenge of a best value RFP award of a design-
build contract to replace the I-35 bridge in Minneapolis
to the offeror with the highest bid price and longest bid
schedule.”” The appellants contended that Minnesota
Department of Transportation (MnDOT) was required
to reject the proposal of the intended awardee,
Flatiron-Manson, as nonresponsive because it failed
to comply with RFP specification requirements that
“[plroposed work for this project shall not include addi-
tional capacity or Right of Way” and that concrete-box
designs feature “[a] minimum of three webs.”"* The trial
court granted the awardee’s and MnDOT’s joint mo-
tion for summary judgment based on its conclusion that,
“under the design-build best-value procurement process,
whether a proposal is responsive to the RFP ‘is a prod-
uct of the scoring methodology’ rather than the ‘propos-
al’s strict conformity with each and every requirement of
the RFP””"Y The court of appeals affirmed, holding that
the common law definition of “responsiveness” does not
apply to the design-build best-value procurement process
and that MnDOT acted within its discretion when it de-
termined that Flatiron-Manson’s proposal was respon-
sive.!® The Minnesota Supreme Court again affirmed,
with the majority opinion holding that the undisputed
facts showed the awardee’s proposal was responsive, re-
gardless of the standard applied,”” and the concurring
opinion finding that those facts only showed responsive-
ness under the more permissive definition in the RFP,
which applied under the design-build statute.'®

Agency evaluations of nonprice factors in procure-
ments using RFPs are by necessity more nuanced, if not
more subjective, than those using IFBs." The agency has
a more complex and difficult task under RFPs rating of-
ferors’ different proposed solutions and qualifications than
they do under IFBs confirming compliance with minimum
requirements and tabulating the low-priced bid. Under an
REP, the agency also often must weigh price and nonprice
factors in a best value trade-off in order to make its source
selection decision; in other words, where the low-priced of-
feror does not submit the best-rated proposal for nonprice
factors, the agency must determine whether any higher-
priced proposals offer a better value because their superior
technical proposals are worth their higher prices.?’ Both
the technical evaluation and the best value trade-off are
subject to protest if they do not conform to RFP require-
ments, including adherence to the stated evaluation crite-
ria and the relative weights of different factors.?!

Further, because under RFPs offerors are allowed and
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even encouraged to propose different solutions to meet
the agency’s needs (as opposed to IFBs, in which all bid-
ders propose to meet the same detailed specifications),
REPs will often provide that the agency will, or at least
may, conduct discussions with offerors (typically after a
down-selection eliminating lower-rated proposals). As

a result of these discussions, the down-selected offer-

ors (i.e., those in the “competitive range”) are permitted
to change their proposals. Where this occurs, potential
grounds for protest may arise that do not exist in pro-
curements utilizing [FBs; specifically, disappointed offer-
ors may protest on the ground that the agency held im-
proper discussions by providing incomplete or misleading
information to the protestor or providing improper in-
formation to the intended awardee. A common example
of the latter, which occurs in federal procurements but
could also arise in state and local procurements allowing
discussions, is where the agency provides useful informa-
tion to the intended awardee but not to the other offer-
ors, or at least not to the protestor.?

Protests Involving Alternative Contract Vehicles
Traditionally, most public construction contracts have
been FFP contracts, where the award is at a fixed price,
subject only to change if the scope of work is modified, in-
creased, or decreased. Other contract types, such as cost
reimbursement (also known as “cost-plus”), time and ma-
terials (T&M), and IDIQ have also been used in federal
construction contracting, and state and local governments
are exploring use of such contract types in their procure-
ments. The same protest rules apply to all construction
contracts, regardless of type of contract vehicle, but those
rules were generally drafted with FFP contracts in mind.
As a result, sometimes they are not so clean a fit for other
contract types. Where administrative and court decisions
have been issued in challenges of awards of other than
FFP contracts, some approaches have been developed to
meaningfully evaluate and decide the propriety of those
awards.

Protesting the Choice of Contract Vehicle. While
some public entities have internal procedures or guid-
ance regarding when to use particular contract types,
e.g., recommending FFP contracts where the scope is
well defined or cost-reimbursement contracts when the
anticipated costs of performance are unknown and un-
predictable, agencies still typically have a great deal of
discretion in choosing the type of contract they want
and protests challenging such decisions rarely succeed.”’
An exception is where law or regulation specifies clear
limitations on when an agency may use a specific con-
tract type and the agency violates those legal limits.
Such cases, however, are rare.

Cost Reimbursement Contracts. Cost reimbursement
contracts, usually cost-plus-fixed-fee, are sometimes used
for construction by the federal government. This con-
tract type permits contracting for efforts that might other-
wise present too great a risk to contractors, but it provides

10O The Procurement Lawyer Winter 2016

the contractor with only a minimum incentive to control
costs.?* Cost reimbursement contracts are used in other
types of procurements by state and local governments and
may be considered for construction. Where state and local
governments procure construction (or other goods and
services) through cost reimbursement contracts, they may
encounter a protest issue that has arisen in federal pro-
curements of these types of contracts: whether the agency
improperly evaluated the reasonableness of bidders’ pro-
posed costs or price.

In federal procurements, where an agency solicits
proposals for a cost reimbursement contract, it will be
required to perform a cost realism analysis on each pro-
posal to ensure that the offeror will likely be able to
perform at the costs indicated. If that analysis indicates
that the offeror’s proposed costs are unrealistic, then
the agency must adjust those costs for evaluation pur-
poses because, if it awards the contract to that offeror, it
will be required to reimburse all allowable costs that
the contractor actually incurs, irrespective of the offer-
or’s proposal.”” Thus, a cost realism analysis is required
to determine whether an upward cost adjustment is ap-
propriate.”® The government’s failure to perform a re-
quired cost realism analysis, or finding defects in such
an analysis, is a frequent ground for protest of cost reim-
bursement contract awards.?’

By contrast, when an agency solicits a fixed-price con-
tract, it is not required to conduct a cost realism analy-
sis and may only do so if it provides “reasonable notice”
in the solicitation by specifically stating that low pricing
will be considered as reflecting on the offeror’s technical
capability to perform and may be grounds for elimination
from the competition.’® Even where the agency may con-
duct a discretionary price realism analysis, it must be lim-
ited to the agency’s technical evaluation of the proposal
and may not result in any adjustment to the offeror’s pro-
posed costs.” Without a written notice provision in the
solicitation, a realism analysis in the fixed-price context
is outright prohibited and the Government Accountabil-
ity Office (GAQO) will not infer a notice provision from
generalized solicitation language requiring the offeror
to assure the agency it can meet the solicitation’s tech-
nical requirements.*® Where an agency did not provide
in the RFP adequate notice that price realism would be
considered but nevertheless conducted a realism analy-
sis and used it in its evaluation, this is a proper ground for
protest.’! Likewise, a protest to the price realism of the
awardee’s proposal for a fixed-price contract, or the agen-
cy’s failure to analyze it as part of the awardee’s technical
evaluation, will fail unless a written solicitation provision
specifically stated that unrealistically low pricing would
reflect on the offeror’s technical capability and could be
grounds for elimination and, even then, a reviewing tri-
bunal likely would defer to the agency’s discretion regard-
ing the awardee’s sufficient technical capability.*

IDIQ Contracts. The federal government has also in-
creasing procured construction through IDIQ contracts,
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which provide for an indefinite quantity of supplies or ser-
vices during a fixed period of time. Historically, IDIQs
have been utilized most often to obtain services, such as
architecture and engineering.** IDIQs have more recently
been used for construction, for example, by the U.S. Army
Corps of Engineers for design and construction of mili-
tary buildings (barracks and related structures) across the
country.** Under an IDIQ contract, the government plac-
es delivery orders (for supplies) or task orders (for services)
against a basic contract for individual requirements. Mini-
mum and maximum quantity limits are specified in the
basic contract as either number of units (for supplies) or
dollar values (for services). The government uses an IDIQ)
contract when it cannot predetermine, above a specified
minimum, the precise quantities of supplies or services
that it will require during the contract period.

State and local governments have used IDIQ-type
contracts in other procurements and, like the federal
government, may find them desirable for some construc-
tion procurements. Where they do so, they will likely en-
counter special protest issues that have arisen for federal
IDIQ procurements.”® Unlike with most other construc-
tion contract procurements, agencies often award mul-
tiple IDIQs under the same procurement. If the agency
does not award the number of contracts the RFP says it
will, or a number within a stated range of awards, that
may provide a ground for protest, though the RFP re-
quirement must be clear.*®

Another protest issue that could arise under state or
local entity IDIQs is whether there are limits on the abil-
ity of IDIQ holders to protest agency awards of orders
under those contracts.”” This issue has arisen with or-
ders under federal IDIQ contracts. For federal IDIQ or-
ders, a disappointed IDIQ holder may only protest award
of a task or delivery order with the GAO and only then
if the dollar value of the order exceeds $10 million. Prior
to 2008, task orders issued under IDIQs with the feder-
al government were not protestable, regardless of their
size.® In 2008, Congress granted GAQO the authority to
hear bid protests of task orders valued at more than $10
million.** After this provision sunset in June 2011, the
GAO held that it had authority to hear bid protests of
task orders of any size.** In December 2011, Congress
passed legislation to reinstate the $10 million threshold
and apply it retroactively to the period between June and
December 2011.# The GAO subsequently confirmed that
the $10 million bid protest task order threshold was effec-
tive immediately.#

For orders that do not meet the $10 million criteria,
the ability to file a protest is very narrow. In most in-
stances, the disappointed bidder’s only recourse is to sub-
mit a complaint to the Agency’s Task Order and Delivery
Order Ombudsman. Ombudsmen are appointed to re-
view contractor complaints and ensure fairness in agency
contract competitions. Their decisions are typically not
reviewable, administratively or judicially.¥
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Protests Involving Alternative Project Delivery Methods
Protesting the Choice of Project Delivery Method.
Because many jurisdictions historically required that pub-
lic construction be delivered through design-bid-build,
authorization for alternative methods typically must

be authorized by specific legislation and that authoriza-
tion may be construed narrowly by courts.* As a result,
many of the protests involving alternative project deliv-
ery methods are challenges to the agency’s choice to use
those methods in the first place.® For example, in 2010,

a labor union, the Professional Engineers in California
Government (PECG), sued to enjoin the California DOT
(Caltrans) from contracting out, using a public-private-
partnership (P3), to design, rebuild, and maintain San
Francisco’s aging Doyle Drive approach to the Golden
Gate Bridge.*® The union argued that state law did not au-
thorize use of a P3 on the project, contending that the law
only allowed P3s on projects that Caltrans had previously
managed and that are financed by tolls, but the trial and
appellate courts upheld the contract.?

Design-Build. Under the design-build project delivery
method, a public entity procures both design and construc-
tion services under the same prime contract. Compare this
to the design-bid-build method, in which the public entity
procures design and construction under separate prime con-
tracts. Many state and local public design contracts are ac-
quired under qualifications-based procurements, in which
the designer is selected based on demonstrated competence
and qualifications for the type of engineering and design
services being procured, and at a fair and reasonable price.*®
In contrast, most public construction contracts are award-
ed competitively based on the lowest qualified bid or best
value. Different jurisdictions require that design-build con-
tracts be awarded based on low bid, best value, or qualifica-
tions, or a combination.”’

Some design-build statutes require that offerors be
prequalified, for example, through a request for qualifi-
cations process prior to issuance of an RFP, in order to
bid on such projects.”® Some jurisdictions allow protests
challenging decisions not to prequalify an offeror. For ex-
ample, a protest regarding failure to prequalify was de-
nied by a public authority in New Jersey for the Atlantic
City/Brigantine Connector.”

A protest issue often raised by federal design-build
procurements is organizational conflicts of interests
(OClIs). Where an agency contracts with an architect/en-
gineer (A/E) to develop a preliminary design or scope of
work statement to provide to prospective bidders on a de-
sign-build procurement, the A/E will have an OCI that
should, in most cases, disqualify it from bidding on the
design-build contract.’? As state and local law and regu-
lation develop in the area of OCls,> it will likely give rise
to protest issues in design-build procurements.

Public-Private-Partnerships. A P3 is a government
service or private business venture that is funded and op-
erated through a partnership of government and one or
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more private sector companies. Under a P3 contract, a
private party provides a public service or project and as-
sumes substantial financial, technical, and operational
risk in the project. In some types of P3, the cost of using
the service is borne exclusively by the users of the service
and not by the taxpayer; in other types, capital invest-
ment is made by the private sector on the basis of a con-
tract with the government to provide the agreed-upon
services and the cost of providing the service is borne
wholly or in part by the government.

Many U.S. jurisdictions now authorize P3s, at least for
certain projects or types of projects.’* In P3 transactions,
there is typically a process by which the contracting
agency narrows down the field based on initial submis-
sions by each company stating it’s qualifications. Protests
may challenge the agency decision to select the bidders
included on this “short list.”>

Companies competing for a P3 may have OClIs that
could be grounds for a protest. OClIs usually take three
different forms: (1) unequal access to information, where
one company has access to competitively useful and non-
public information; (2) biased ground rules, where a firm
has played a role in drafting part of the solicitation; and
(3) impaired objectivity, where the work a company per-
forms under the contract could entail assessment of its
own performance under another contract.’® In P3 trans-
actions, the first two types of OClIs are most likely to
occur and disappointed bidders potentially can challenge
an award to another company on the grounds that the
contracting agency ignored an existing OCI and thus the
transaction was unfair or biased. Accordingly, companies
should be well aware of the competitors for a P3 transac-
tion and be attentive to possible OCI situations.

Other grounds for post-short-list or post-award protests
include a lack of meaningful discussions or one company
being allowed to alter its proposal after submission. Be-
cause of the extensive negotiations that can take place
during a P3 competition, lack of meaningful discussions
could be a common protest ground in this area. If the
government favors a particular company during negotia-
tions, provides certain information only to select com-
panies, or engages in significantly more extensive dis-
cussions with particular companies while not providing
the same opportunities to another company, this can be
grounds for a lack of meaningful discussions or improp-
erly favoring one company over another. At times, these
unequal discussions can result in a company being al-
lowed to alter its proposal after the submission deadline.
Should the government not provide that same opportu-
nity to the other companies in the competition, then it is
vulnerable to a protest.’’

For example, in 2012, a disappointed bidder filed a
court complaint challenging the Maryland Transpor-
tation Authority’s award of a P3 contract for two 1-95
travel plazas. The court dismissed the complaint, hold-
ing that a P3 is not a “procurement” subject to state pro-
curement law*® and, as a result, it was not subject to state
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regulations requiring separate technical and price evalu-
ations and express rankings of evaluation factors or re-
quiring equal discussions among bidders.*

Construction Manager (CM) at Risk or CM/GC.
CM at risk has been touted as a delivery method that re-
duces the risk of bid protests because the public entity se-
lects its CM/GC earlier in the design process, typically
for a fee-based CM contract, and only later, once the de-
sign is developed, negotiates a fixed-price construction
contract.®® An agency’s choice of the CM/GC method
itself may be subject to challenge (see “Protesting the
Choice of Project Delivery Method” above), but its award
decision is less often subject to an effective protest. Pro-
curements of CM/GC contracts typically use a combi-
nation of qualifications-based and best-value evaluation
methods and so may lead to the same types of issues as in
design-build procurements.®!

One way in which protests do arise in CM/GC pro-
curements is not in the award of the CM/GC contract
but in the CM/GC’s award of subcontracts. Many stat-
utes authorizing CM/GC contracts address the reduced
competition for the prime contract by requiring the CM/
GC to use competitive processes, often advertised low-
bid procurements, to select its major subcontractors.®
Such requirements are uncommon in procurements of
construction through other project delivery methods,
such as design-bid-build or design-build.

Lease-Leaseback. Lease-leaseback is a project deliv-
ery method that, where authorized, allows public entities
to avoid competitive bidding requirements that apply to
procurement contracts by instead entering into two lease
transactions, one leasing the entity’s real property to a
contractor and the other leasing the contractor-built im-
provement back to the entity. For example, in Califor-
nia, school districts are authorized by statute to let, with-
out advertising for bids, their real property to contractors for
nominal sums if the lease requires the lessees to construct
improvements on the property for district use during the
lease term and provides for title of the improvements to
vest in the district upon expiration of the lease term.*®

Two recent court challenges of lease-leaseback con-
tracts in California have resulted in a conflict between
state appellate districts. First, in Los Alamitos Unified
School District v. Howard Contracting, Inc., the 4th District
Court of Appeal affirmed summary judgment for the dis-
trict, holding that lease-leaseback agreements are exempt
from competitive bidding requirements.** (Later that year,
the 2nd Appellate District reached the same result in an
unpublished decision in McGee v. Torrance Unified School
District, relying on the Los Alamitos decision.’) Then, in
2015, in Dawis v. Fresno Unified School District, the Fifth
Appellate District reversed summary judgment in favor of
the district, holding that, to qualify for exemption from
public bidding, a lease-leaseback transaction must include
“a financing component” and a “genuine lease” that pro-
vides for school district use of the facilities during the lease
term and determining that the contract before it did not
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meet these criteria and so was subject to competitive bid
requirements under the Public Contract Code.%

Unless and until the appellate split in California is
resolved (the California Supreme Court denied Fresno
USD’s petition for review), many lease-leaseback projects
will be subject to challenge by contractors deprived of
the opportunity to compete for those projects.

Conclusion

Bid protests are hard. The protestor almost always faces a
difficult standard of review and burden of proof. As with
many administrative remedies, protests often are creatures
of statute, ordinance, or regulation with short deadlines
and unforgiving requirements. A disappointed bidder may
easily lose its protest rights by even the slightest failure to
observe the rules, and even a successful bidder may, due to
its own failure to follow the rules, find its ability to defend
the award it worked so hard to obtain severely compro-
mised, if not eliminated altogether.

These challenges are heightened when state or local gov-
ernment agencies use alternative procurement, contracting,
or project delivery methods. Most protest rules, and case law
interpreting them, contemplate traditional methods for
public construction: low-bid IFBs, firm-fixed price contracts,
and design-bid-build. Parties bringing or defending protests
involving less traditional methods may find the proceedings
to be a “square peg” to the rules’ “round hole.” <P
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