CHANGES; DAMAGES

Beyond Changes: Abandonment and Cardinal Change

2 Aaron P. Silberman

Most construction con-
tracts state how contractors
may recover compensation
for increased costs due to
changes or additions to the
scope of work. Such clauses
often require that change
orders, notices, and approvals
all be in writing; they also
may provide unit prices for
increased material quantities.
These contracts may limit the
contractor’s recovery for the
impact of change orders by
setting fixed overhead percentages, by restricting total value
to a capped amount (e.g., the contract price), or by stating
that certain impacts are not recoverable. Owners often insist
on such provisions in their prime contracts (and contractors
insist on them in their subcontracts) because they anticipate
that changes will occur, and they want to control the amounts
that they must pay as a result. Contractors often have little
)\ choice but to agree to these clauses.

’ What happens, however, when the number or scope of
changes on a project far exceeds what either party antici-
pated at contracting? In those circumstances, contract
clauses may fail to compensate the contractor adequately
because the impacts of those changes exceed any contin-
gencies that the contractor included in its price or what it
can add under contract procedures. Unless the contractor is
allowed to go beyond the contract for a remedy, it will be
faced with the difficult decision of whether to incur costs
that it cannot recover or walk off the job. In many jurisdic-
tions, however, contractors need not make such a decision
because they can recover under the doctrines of abandon-
" ment or cardinal change. .

The theories of abandonment or cardinal change provide
that where an owner (or a contractor vis-a-vis its subcontrac-
tor) makes excessive changes to a project, beyond what the
parties reasonably could have anticipated at contracting, the
contractor may recover its resulting increased costs in quan-
tum meruit. Contract provisions concerning change proce-
dures and pricing do not apply to a claim for these costs.
Under these circumstances, the owner is said to have “aban-
doned” the contract or made a “cardinal change” to the con-
tract (different jurisdictions use different terminology).

This article discusses which courts apply these doctrines
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and, for those that do, what a contractor must prove and
what it may recover. Particular attention is given to a recent
California Supreme Court case, Amelco Electric v. City of
Thousand Oaks,! which has redefined the concepts in sever-
al important respects.

Many Jurisdictions Recognize Abandonment or
Cardinal Change

The abandonment and cardinal change doctrines are
widely accepted. Courts applying federal contract law have
recognized the idea of a cardinal change doctrine since the
1960s.2 Some form of abandonment or cardinal change has
been adopted under the laws of at least twenty-two states,’
several of which have accepted it for more than seventy-five
years.* The doctrine has been implicitly recognized by at
least three other states and the District of Columbia.’

Only Mississippi has expressly rejected the theories of
abandonment and cardinal change.® In Litton Systems, Inc. v.
Frigitemp Corp., Litton hired Frigitemp as a subcontractor.
Frigitemp sued on several grounds, including cardinal
change, seeking recovery for extra work in quantum meruit.
The subcontractor submitted evidence that “large scale
changes were made to the contract work during the course
of construction” and expert testimony that those changes
“were so massive that no one could have anticipated them at
the time of contracting.”” Frigitemp relied on cardinal
change cases, primarily from the U.S. Court of Claims, none
of which applied Mississippi law. The district court refused
to follow those holdings, relying instead on Mississippi
court decisions stating that, in order to recover under quan-
tum meruit, a party must show (1) that it performed work
that was not anticipated by the contract and (2) that there
were no provisions in the contract concerning payment for
unanticipated extra work.® Because Frigitemp could not
prove the latter element, its claim failed as a matter of law.

Abandonment versus Cardinal Change

Most jurisdictions make no distinction between the
abandonment and cardinal change doctrines. In those
courts, either or both doctrines allow for contractor claims
for added costs caused by excessive changes beyond the
general scope of work of the contract.

In L.K. Comstock & Co. v. Becon Construction Co.,
Inc.,? the Eastern District of Kentucky discussed the two
theories separately. It noted that both doctrines address “sit-
vations where ordered changes exceed the general scope of
the contract” and that “[r]egardless of which theory is
applied, the result is the same: the party performing the
work is entitled to seek a remedy outside the contract for
the reasonable value of work performed.”’® In the case
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before it, the district court found that the changes ordered
were within the parties’ expectations at contracting and so
rejected the contractors’ claim under both the abandonment
and the cardinal change theories.!!

In Amelco Electric v. City of Thousand Oaks,"? California
became the first jurisdiction to define the doctrines different-
ly. In Amelco, the California Supreme Court recently called
the doctrines “fundamentally different.” The opinion distin-
guished between a contractor’s right to bring an abandon-
ment claim, which it rejected, and its right to bring a cardi-
nal change claim, which it purported not to address.
According to the court, under an abandonment claim, the
contractor is entitled to recover its total cost (less payments
received) for work both before and after the contract was
abandoned. In contrast, under a cardinal change claim, the
contractor is entitled to only breach-of-contract damages for
the additional work constituting a cardinal change.'?
Although the court did not reach the issue of whether a car-
dinal change claim would be viable in California, it is
unclear under the court’s logic how contractors could assert
cardinal change claims against public owners when they
cannot bring abandonment claims against them.

Application of Abandonment/Cardinal Change Doc-
trine to Public Projects

In Amelco,** California became the first jurisdiction to
distinguish between private and public projects, allowing
abandonment claims only for private jobs. The California
Supreme Court held that a contractor cannot rely on the

abandonment theory of liability to recover its added. costs “°

from a public owner where the owner made excessive
changes beyond the initial scope of the contractor’s work.
This decision means that when a contractor bids on a public
project in California, it assumes the risk that, if the project
is very significantly changed, the contractor may incur sub-
stantial added costs for which it will not be paid.

The facts in Amelco provide a textbook case for an aban-
donment claim. As the dissenting opinion noted, “It appears

the City let the project out for bid before its plans were, gef-

ficiently complete . . ., and then imposed numerous and
substantial changes to the project while giving Amelco no
extra time to complete the additional work.”® As a result,

the city issued more than 1,000 sketches to clarify or

change the original contract drawings, nearly a quarter of
which affected the electrical cost. The city agreed to only
thirty-one of Amelco’s 221 requested change orders,
increasing the $6.1 million contract price by $1 million*

Amelco sued the city for more than $2 million under two
theories of liability: breach of contract and abandonment.
Under the latter cause of action, existing California case law
held that a contractor could recover from a private owner for
the reasonable value of its services where the owner had
made so many changes to a contract that it could be deemed
to have abandoned it.'¢ At trial, the court allowed Amelco to
submit evidence of its damages under both theories using a
modified total cost measure. The jury reached a verdict in
Amelco’s favor on both of its causes of action.

assumed that the doctrine applies to public contracts, ask-
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The California Supreme Court reversed, holding that a
contractor cannot recover against a public owner under the
theory of abandonment. It relied on California’s void con-
tract rule, which prohibits a contractor from being paid for
work performed when a public owner was not authorized to
award the contract in the first place.!” In Amelco, the court
extended the application of this rule from problems that
arise during the bidding of a contract to problems that arise
during performance. The court concluded that allowing
abandonment claims in the public works context would ren-
der the concept of competitive bidding meaningless. 8

In their dissent, two justices noted that most jurisdictions
allow abandonment claims.!® They also opined that allowing
abandonment claims for public projects would benefit the
public by deterring poor construction planning and manage-
ment by public entities. The dissent felt that disallowing
such claims would lead contractors to stop building where
the public owner had imposed excessive changes, rather
than continuing to work at the risk of never getting paid.’

In contrast to Amelco, at least six other states (Arizona,
Arkansas, Illinois, New York, Oregon, and Washington)
have allowed abandonment claims against public owners.?!
Of course, the similar federal doctrine of cardinal change
was invented for claims against the government on federal
contracts.? Many other states have adopted the abandon-
ment doctrine, or something similar, for private construc-
tion contracts, but they have not addressed the doctrine’s
applicability to public jobs. At least one state has simply

ing instead whether it also should apply to private jobs.?
Housing Authority of Texarkana v. E. W. Johnson
Construction Co. * is typical of courts’ application of the
abandonment theory to public contracts. There, a city had
directed numerous changes,” which the trial court found
constituted a breach of contract.?® On appeal, the city argued
“that the contract permits the owner to make changes in the
work of the contractor without invalidating the contract.”?’
The Arkansas Supreme Court was unpersuaded and
affirmed the trial court’s holding that the city “breached the
warranty of the plans and specifications submitted to the
[contractor] resulting in cardinal changes in the contract.”?

"What Proof Is Required to Recover Under an

Abandonment Claim?

The Eleinents of an Abandonment Claim
The points that a contractor must prove to recover under
an abandonment claim in most jurisdictions are (1) the
owner imposed changes that caused work beyond the gen-
eral scope of work of the original contract and (2) those
changes damaged the contractor by increasing its costs.?
The courts will look at several factors to determine

~ whether owner-directed changes were excessive. The start-

ing points are the size, complexity, and expected duration ,
of a project. The court then may consider (1) the number of
changes made; (2) how many changes actually were antici- ]
pated when the project started; (3) the magnitude of work
involved in the changes; and (4) the length of time in which
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such changes were made.* Judges also will look at the
amount of extra work that the changes caused the contractor
to perform, the extent to which the contractor’s work was
redesigned, and the magnitude of the extra costs that the
contractor incurred.?!

Effect of Changes Provision in Contract on Contrac-
tor’s Ability to Recover for Abandonment

In most jurisdictions, the commonly found changes
clause is no impediment to an abandonment or cardinal
change claim.’? All federal construction contracts must
include a change order clause,® and all such contracts are
subject to cardinal change claims under the appropriate
facts.>* One rationale for this rule is that it would be unfair
to require a contractor to address the cumulative effect of
changes before their ultimate impact can be assessed.>® A
few jurisdictions, however, refuse to apply the abandonment
doctrine to cases involving contracts with changes clauses.

Actual, Mutual Intent to Abandon as a Separate
Element

A contractor in most jurisdictions does not need to prove
actual, mutual intent to dispense with the contract as a sepa-

rate element of its abandonment claim. Although the cases

in several states indicate that mutual intent of the parties to
discontinue the contract constitutes an element of abandon-
ment, this is not, in effect, a separate requirement, because
it will be implied from the basic requirements discussed
above. In other words, if an owner issues an excessive num-
ber of changes that alter the scope of the work, that alone
indicates that the owner intends to abandon the contract.
Likewise, if the contractor agrees to go beyond the original
scope of work by performing excessive changes directed by
the owner, that implies that the contractor intends to aban-
don the contract.’

In California, for example, both Opdyke & Butler v.
Silver’® and Daugherty Co. v. Kimberly-Clark Corp.* make
this apparent. In Opdyke, the contractor did “not rely upon

any evidence of express abandonment”; rather, he argued

“that abandonment may be implied from the acts of the par-
ties.” The Court of Appeal affirmed the trial court’s judg-
ment for the contractor although the contractor offered no
testimony “that the parties ever expressly agreed to abandon
the written contract.” Instead, the contractor “simply
assumed, according to his testimony, that such abandon-
ment and adoption had been worked by reason of the con-
stant changes, and the constant interference with the work,
by [the owner].”*! The primary evidence that the court
looked to for support of the trial court’s abandonment find-
ing was testimony that the owner directed numerous
changes and the effect that those changes had on the project
specifications, both of which “evinced a high degree of
uncertainty on the part of [the owner] as to what he wanted
done.”*2 Proof that the parties ignored change order proce-
dures was simply, “more evidence” of acts by the parties
from which a mutual intent to abandon could be inferred:

“There was other evidence that should be mentioned, fend-
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ing to the same conclusion,” including the parties’ ignoring
of the contract’s change order provisions.”®

Likewise, in Daugherty, the Court of Appeal first dis-
cussed the evidence of the amount of the contractor’s added
costs, the number of changes, the extent of the design
changes, the sizes of the individual changes, and the con-
tractor’s expectations regarding changes at the time of con-
tracting.* The court reversed the trial court’s summary judg-
ment for the defendant-owner on the contractor’s abandon-
ment claim based on its conclusion that, “because of the
tremendous number of changes, there was an issue as to
whether the contract had been abandoned by the parties and
they proceeded apart from the contract”* Citing Opdyke,
the court reinforced this conclusion with the statement that
“[a]bandonment of the contract can occur in instances
where the scope of the work when undertaken greatly
exceeds that called for under the contract.”* While the court
noted that there was evidence that the parties ignored
change order procedures, it said nothing to indicate that this
was necessary to its decision.,

Courts in many other jurisdictions adopting the abandon-
ment or cardinal change doctrine will imply mutual intent to
discontinue the contract where the owner has imposed and
the contractor has performed excessive changes.’ For exam-
ple, in H.T.C. Corp. v. Olds, a Colorado appellate court
described the contractor’s evidence that the owner ordered
“numerous,” “extensive” changes and made no mention of
the contract’s change order process or whether the parties
followed it.*® It then held that “there was substantial evidence
upon which the trial court could base its finding that there
had been an abandonment of the original contract.”’

In L.K. Comstock, a special master appointed by the
Eastern District of Kentucky found that the extent of the
changes ordered was within the parties’ expectations at con-
tracting and that the parties did not “conform strictly” with the
contract’s change order process.® Under those circumstances,
the evidence of abandonment was insufficient to meet
Kentucky’s clear and convincing standard of proof.* This con-
clusion makes sense. The number of changes on a project will
only be excessive and alter the scope of work if they go far
beyond the alterations that the parties anticipated at contract-
ing. This indirect showing of how the “meeting of the minds”
changes is no different from any other evidence that a party
intended to go beyond or outside agreed contract terms.

The Contractor Need Not Prove the Date of
Abandonment

No reported case requires that a party alleging abandon-
ment prove the date on which abandonment occurred. To the
contrary, in Opdyke, the contractor “could fix no definite
date” for the event culminating in the abandonment.’? The
court found this to be irrelevant, stating that “the precise or
even the approximate day the written contract was abandoned
and the oral one adopted, if such occurrences took place, is
not material”’® In Amelco, the court stated in dicta that,
“[u]nder the abandonment doctrihe, the plaintiff need not
demonstrate . . . at what point the contract was abandoned.”*
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This conclusion is consistent with the nature of aban-
donment, which is often the culmination of an excessive
number of changes, rather than one single event. There
may be no particular instant that both parties “decide” to
give up the contract. Rather, it is implied based on the
excessive number of changes.

Requiring a plaintiff to prove when an abandonment
occurred would also be generally contrary to the rule in
many jurisdictions that a plaintiff must prove the fact of
damage with certainty but need not prove the amount of
damage with certainty.*® If abandonment has occurred and
damaged the contractor, when that discontinuation of the
agreement occurred is potentially relevant only to the
amount of recoverable damages, not to whether recovery
may be had at all.

Allowing a contractor demonstrating abandonment to
recover damages without imposing an additional requirement
that it prove when the abandonment occurred does not neces-
sarily mean that the contractor will receive a windfall. The
contractor still must prove that the owner’s abandonment
caused it to suffer damages in the form of added costs.>

The Contractor Need Not Prove That the Nature of the
Final Construction Product Was Changed

Abandonment will be found where the number of
changes on a project is so excessive as to change the scope
of the work.” In most jurisdictions, this does not mean that
the changes must result in an entirely different end prod-
uct.’® It does not mean that a contractor must prove that it
originally contracted to build a shack and ended up con-
structing the Taj Mahal. The extent of alteration in the work,
rather than in the nature of the final construction product, is
the relevant consideration in determining whether changes
effect an abandonment of a construction contract.

In C. Norman Peterson Co. v. Container Corp. of
America,*® for example, the owner made numerous
changes to the plans for a mill modernization project, and,
while the court discussed the loss of productivity and
increase in costs that resulted, it did not even mention the
difference, if any, between the mill as specified in the origi-
nal contract and as modified under the changed specifica-
tions.® Likewise, in Daugherty,® the court described the
number of changes in the plans for construction of a mill
and the resulting increase in the contractor’s costs. The only
mention of the changes’ effect on the mill itself was a refer-
ence to “upgrading the mechanical and electrical installa-
tion.”®? In neither of these cases is there any indication that
the court considered a change in the nature of the final con-
struction product necessary to show that there was aban-
donment, so long as the work performed differed material-
ly from the work that the parties anticipated.

Additionally, federal courts frequently have applied the
cardinal change doctrine in cases where the end product is
substantially similar to that which the contractor originally
agreed to build. In Edward R. Marden Corp. v. United
States,® for example, the plaintiff contracted to build an
aircraft maintenance hangar. After erection, the hangar col-
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lapsed due to a defect in the construction sequence called
for in the specifications.* The Navy ordered the contractor
to reconstruct the hangar. Clearly, the scope of the contrac-
tor’s work had changed, even though the final construction
product had not. Under those circumstances, the court
found a cardinal change:

In the present case the reconstructed hangar was, presumably,

.the identical hangar called for in the original specifications. In

other words, in directing reconstruction of the hangar, the Gov-

ernment did not alter the design or other physical characteris-
tics of the structure. We do not view this as a crucial
difference, however. Where a cardinal change is concerned, it

is the entire undertaking of the contractor, rather than the

product, to which we look.%

Air-A-Plane Corp. v. United States®® makes the same
point. During performance, the Army made ““a large number
of changes” in the contractor’s work that increased the con-
tractor’s costs.” After the Army’s contracting officer denied
a substantial portion of the contractor’s claim for an equi-
table adjustment, the contractor challenged that denial in the
Armed Services Board of Contract Appeals. The board
found that the contractor, “in bidding on the contract, had
not anticipated that any substantial number of changes
would be ordered.”® It also found that the alterations were
so numerous “that the contract took on the aspects of a
design or development contract.”® Portions of the contrac-
tor’s work in Air-4-Plane were modified several times, and
others, while not themselves changed, were affected by dif-
ferences in other areas of the project. The board concluded
that “[t]he frequency and nature of the changes were disrup-
tive of [the contractor’s] production.” Despite those find-
ings, the board held that the contractor’s recovery was limit-
ed to the adjustments made under the contract’s changes
provision. The contractor appealed to the U.S. Court of
Claims, alleging “that [the Army] breached the contract
because the changes imposed amounted in foto to a cardinal
change, beyond the scope of the Changes article.”””

In its opinion, the Court of Claims stated the basic
standard for a cardinal change: “whether the modified job
‘was essentially the same work as the parties bargained
for when the contract was awarded.”””! A particular case
can be resolved only

by considering the totality of the change and this requires recourse

to its magnitude as well as its quality. [citations omitted] . . .

There is no exact formula * * *_ Each case must be analyzed on its

own facts and in light of its own circumstances, giving just consid-

eration to the magnitude and quality of the changes ordered and
their cumulative effect upon the project as a whole.™

Applying these general standards to the facts, the Court
of Claims stated “that the [contractor’s] claim of a cardinal
change is very substantial and far from frivolous.””® The
court remanded, instructing the board to hear the contrac-
tor’s cardinal change claim on its merits.”* In so doing, the
court again made clear that the extent of change necessary
for a cardinal change may occur as a result of the number
of changes, not just as a result of a change in the nature of
the end product.

There is at least one jurisdiction, however, that has
departed from this rule. In Hensel Phelps Construction Co.
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v King County,” a Washington Court of Appeals stated that
under the cardinal change doctrine, “[a] plaintiff will have
no right to recover if the project as ultimately constructed
is essentially the same as the one it contracted to con-
struct.”” Applying this rule, the court held that a painting
contractor’s claim based on “having to work on an acceler-
ated schedule, having to redo work, and contending with
stacking of trades” did not qualify as a cardinal change
because “there was not the slightest change in the shape or
square footage of surfaces painted.””® This case appears to
represent an anomaly.

What Can a Contractor Recover Once It Proves Its
Abandonment Claim?

The jurisdictions that recognize the abandonment doc-
trine allow contractors to recover in quantum meruit, that
is, to recover the value of the added work that they provid-
ed.”” Thus, those courts do not limit a contractor’s recovery
under an abandonment claim to contract prices.”

Should Jurisdictions Allow Abandonment and Cardi-
nal Change Claims?

In the author’s opinion, the abandonment doctrine leads
to fair and just results. When an owner directs an excessive
number of changes that cause a contractor to incur added
costs that neither party anticipated at the time of contract-
ing, the doctrine puts the responsibility for those extra
expenses on the party that often caused them. To the extent
that those added costs cannot be identified or measured
accurately at or near the time they occur, the doctrine pre-
vents the owner from reaping a potential windfall by invok-
ing change order or notice procedures in the contract.
When the excessive number of those changes makes it dif-
ficult (or impossible) for the contractor to prove the amount
of added costs with certainty, the doctrine prevents the
owner, as the party who caused those difficulties, or at least
benefited from the work, from escaping liability by arguing
that the contractor cannot meet its burden of proof as to the
precise dollar value of those damages.

Unless a project is expressly stated to be a research and
development project or a design-build project, the contrac-
tors normally anticipate (1) that the owner knows what it
wants and (2) that when the owner provides plans and spec-
ifications, it has taken reasonable steps to ensure that they
are correct and complete. When an owner provides the pro-
ject’s design, it impliedly warrants that its design is not
defective.” The contractor is entitled to rely on that war-
ranty. The doctrine of abandonment provides an effective
means of making the owner responsible for all of the added
costs caused by a breach of that warranty.

Most construction projects are extremely complex,
involving many different trades performing interconnected
work. On the normal job, a contractor can anticipate that
the owner may direct some level of changes in the design,
materials, or schedule, and is equipped to determine the
costs of such changes close to the time in which they hap-
pen. In unusual cases, however, the alterations in the work
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may occur to an extent not anticipated in the parties’ con-
tract. That may be because the alterations required either
are very different in nature from the changes normally
encountered on similar projects or they are far more
numetous than the parties reasonably would expect.
Particularly where there is an extraordinary number of
changes, inefficiencies often raise a contractor’s costs.
However, this extra expense may be detected only long
after the inefficiencies first began and, even then, the real
added costs are often impossible to determine with certain-
ty. Because so many changes were not anticipated at con-
tracting, the change order provisions in the parties’ contract
may not have been designed to deal with the situation and
to compensate the contractor fairly. Frequently, the owner
causes the excessive number of alterations, and therefore it
should bear the additional costs not addressed by the con-
tract procedures. In addition, in many cases the deviations
ordered by the owner provide additional value to the
owner; it would be unfair to allow the owner a windfall by
not paying for them. The doctrine of abandonment essen-
tially recognizes this and puts the responsibility for added
costs on the owner.

Owners argue that allowing abandonment claims encour-
ages contractors to submit artificially low bids with the
intention of later submitting such claims.®® Contractors,
however, appreciate that abandonment is difficult to prove
and, as a result, comparatively rare. A contractor that under-
bids its jobs with the expectation that the owner will order
an excessive number of changes that alter the scope of work
may be out of business quickly. It is no coincidence that
there are few reported decisions applying the abandonment
doctrine in most of the states that have adopted it.3! The test
fashioned by courts for recovery may be very hard to meet,
and in the author’s view, no reasonable contractor would bid
on a job expecting to be able to rely on the doctrine later, In
contrast, it has been argued that application of the doctrine
to public construction contracts provides a tangible public
benefit because it will provide an incentive for public own-

“ers to plan and manage their projects responsibly, which

will in turn lead to projects.that cost taxpayers less money
and that better serve their intended public purposes.®

Conclusion

When projects go bad, contractors often look at the pos-
sibility of asserting abandonment or cardinal change
claims. In many jurisdictions, such claims have been
explicitly recognized. In most others, the door is open
under the right facts to assert an abandonment or cardinal
change claim under basic contract and waiver principles.
For public projects in California, however, that door has
been shut. Whether other jurisdictions choose to follow
California in this regard remains to bé seen. B
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