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Fraud ” 8, 9, 13(2), 31, 68.10
United States ” 120–123

he federal civil False Claims Act was enacted in 1863
to prevent fraud against the Government by contrac-
tors during the Civil War.  In 1986, the civil FCA was
significantly amended, giving the statute new life and,

in particular, invigorating its whistleblower, or “qui tam,” pro-
visions. Since 1986, litigation under the civil FCA has increased
in general and in the construction industry in particular.

The 1986 amendments to the federal civil FCA have also in-
fluenced state legislatures into taking notice of this powerful
tool against fraud.  California was the first to adopt its own
false claims statute modeled after the federal civil Act, enacting
its FCA in 1987.  Other states have followed.  Currently, eight
states and the District of Columbia have statutes of general
application closely tracking the federal civil FCA.  Many other
states have more limited statutes or have legislation pending.
Like their federal counterparts, state and local enforcement and
whistleblowers have increasingly utilized these laws in the con-
text of public construction.

False claims laws subject construction contractors on public
projects to substantial potential liability that may include dam-
ages, penalties, and even debarment from public contracting.
In addition, on federal projects and on public projects in some
states, contractors should be concerned about criminal false
claims laws.

The laws governing false claims continue to evolve, expand
and multiply in complexity.  This CONSTRUCTION BRIEFING offers a
survey of these laws with a focus on their application to con-
struction projects.  It begins with an examination of the ele-
ments the (1) federal civil  and (2) federal criminal False Claims
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Acts.  It then looks at the (3) various state false
claims acts, and concludes with a look at (4)
how false claims arise in the course of a public
construction project.

Federal False Claims Statutes
The United States has both a civil False

Claims Act1 and a criminal False Claims Act.2

Both have potential applications when con-
struction projects are funded in whole or in part
with federal funds.

The Civil False Claims Act

� How May Contractors Be Liable?
The civil False Claims Act lists seven acts for

which a contractor will be liable.3  The most
commonly invoked provisions impose liability
for knowingly submitting or causing another
person to submit a false claim for payment (“di-
rect false claims”);4 making false records or
statements to support a false claim;5 engaging
in a conspiracy to get the Government to pay a
false claim;6 and making false records or state-
ments to reduce or avoid an obligation to the
Government (“reverse false claims”).7

Of greatest significance to subcontractors and
suppliers is the provision in the Act stating that
a defendant may be liable under the FCA even
if it did not submit its claim directly to the Gov-
ernment.8  For example, a subcontractor or sup-
plier may be liable under the FCA for submit-
ting a false claim to the prime contractor, where
the prime subsequently submits that claim to the
Government.9

Also significant to both prime contractors and
subcontractors is the provision in the Act stat-
ing that a defendant may be liable under the
FCA if it engages in a conspiracy to get the Gov-
ernment to pay a false claim.10  The elements of
an FCA conspiracy claim are

(1) the defendant conspired with one or
more persons to get a false or fraudulent claim
allowed or paid by the United States; and

(2) one or more conspirators performed any
act to effect the object of the conspiracy.11

Where a prime contractor sponsors a
subcontractor ’s claim and that claim is false,
both the prime and the subcontractor may be
liable under the Act.12

� What Is a “Claim”?
A person will be liable under the civil FCA if

he (1) submits a “claim” (2) that is false, and (3)
does so “knowingly.”  The civil FCA defines
claims broadly to include any demand or re-
quest for payment of money or property:

CLAIM DEFINED.  — For purposes of this
section, “claim” includes any request or de-
mand, whether under a contract or other-
wise, for money or property which is made
to a contractor, grantee, or other recipient if
the United States Government provides any
portion of the money or property which is
requested or demanded, or if the Govern-
ment will reimburse such contractor,
grantee, or other recipient for any portion of
the money or property which is requested
or demanded.13

A demand or request may qualify as a claim
under the FCA regardless of whether or not the
government actually pays it.14  The civil FCA
does not limit claims to signed certifications.  Bid
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documents are not claims.15  Finally, a request
for payment need not be submitted directly to
the Government to qualify as a claim under the
Act.  For example, a request for payment sub-
mitted by a subcontractor or supplier to a con-
tractor may be a “claim” under the FCA.16

� What is “False”?
A contractor will only be liable under the FCA

if a claim it submits to the Government is false.
The definition of “false” has been contested in
many lawsuits.  In some circumstances, falsity is
obvious, most notably where a contractor seeks
payment for a product it never delivered or work
it never performed.17  But a request for payment
is also deemed false if the work for which the
contractor seeks payment does not comply with
contract specifications.  For example, in 2001,
the United States recovered $15.7 million from
Contech Construction for alleged false claims
based on Contech’s use of pipe that did not com-
ply with contract specifications.18  Similarly, in
1995, contractors building a facility for the Trea-
sury Department in Ft. Worth, Texas, paid
$230,000 to settle false claims allegations that
contractors failed to test electrical cables in ac-
cordance with contract requirements.19  Some-
what surprisingly, a contractor can be liable un-
der the civil FCA even if the noncompliance re-
sults in a product with the same basic perfor-
mance characteristics as those specified in the
contract20 and even if the Government both in-
spected and accepted the contractor’s work.21

In many cases, falsity is not as clear.  For ex-
ample, questions of scientific or engineering
judgment are neither true nor false.22  Nor are
questions of interpretation of specifications,
drawings, or other technical contract require-
ments (although at least one court disagrees).23

One not so obvious source of liability stems from
a variety of laws and regulations that can ap-
ply to a contractor’s contract performance, e.g.,
environmental laws, wage and hour regulations,
and OSHA regulations.  A contractor may be
liable for submitting a false claim if it violated
such applicable laws or regulations, but only if

the Government’s payment of the claim was
conditioned upon the contractor’s compliance
with the law or regulation at issue.24

� What Is “Knowingly”?
Although the civil FCA is an anti-fraud stat-

ute, liability under the Act is very different from
that required for common law fraud.  Most no-
tably, there is no requirement that one have an
intent to deceive or defraud to be liable under
the civil FCA.25  Instead, the civil FCA imposes
liability for “knowing” submissions of false
claims to the Government.26  This requirement
is called “scienter” (although the standard for
scienter for civil liability is much easier to meet
than it is for common law fraud or the criminal
FCA).  The Act states that a contractor acts
knowingly when, with respect to information,
it:

(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth
or falsity of the information; or

(3) acts in reckless disregard of the truth or
falsity of the information.27

Gross negligence and innocent mistakes are
not sufficient to establish FCA liability.28

A corporation may be liable under the civil
FCA for the acts of its employees as long as they
acted within the scope of their authority, even
if no management personnel knew about the
false claims.29

Where the alleged false claim involves a vio-
lation of a contract or regulatory requirements,
courts have also determined that the reason-
ableness of the defendant’s interpretation of
those requirements is relevant to scienter.30

� The Falsity Must Have Been
   “Material”

Although not discussed in the civil FCA itself,
most courts have found that an alleged false claim
must be material for a defendant to be liable.  That
is, the claim’s falsity must have been likely to have
affected the Government’s decision to pay.31  This
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requirement should eliminate contractor liability
for the most trivial of violations.

� What If the Government Knew What
  the Contractor Was Doing?

A frequently litigated issue has been the ef-
fect of Government knowledge on the determi-
nation of the falsity of a claim. In a 1988 deci-
sion, a district court held that Government
knowledge precluded a finding of falsity be-
cause there was no difference between what
the Government expected and what it got.32

Most cases, however, indicate that Government
knowledge does not preclude falsity, though it
may be relevant to whether a claim was “false”
under the Act.33

Another frequently litigated issue is the ef-
fect of Government knowledge on whether a
defendant “knowingly” submitted a false claim.
Defendants have frequently argued, with mixed
success, that they could not knowingly have
submitted a false claim because the Government
knew the facts which allegedly made the claims
false and/or because the defendant told the
Government those facts.  While some courts
have held that Government knowledge can ne-
gate scienter,34 the majority rule is that these
facts are relevant to scienter but do not provide
defendants with an absolute defense.35

Finally, Government knowledge is relevant
to materiality.36  The fact that the Government
knew of the falsity of a claim but nevertheless
paid that claim is strong evidence that the fal-
sity was not material (i.e., was not likely to have
affected the Government’s decision to pay).37

�  The Government Need Not Have
  Been Damaged

Although a few disagree, most courts have
held that a person may be liable under the civil
FCA even if the Government has suffered no
damage.38  The majority view is supported by
the penalties provision of the FCA, which pro-
vides that such penalties may be assessed
against an FCA defendant, even in the absence

of proof of actual damages.39  On the other hand,
language elsewhere in the Act describes dam-
ages as one of the “essential elements of the
cause of action.”40

� Important Defenses
Even if the Government or a whistleblower

(in legal terms, a “relator”) can establish that a
contractor knowingly submitted a false claim,
the contractor may avoid liability under the FCA
if it can prove an affirmative defense.  The most
commonly employed of these defenses are the
statute of limitations,41 which applies to all FCA
actions, and the public disclosure and prior ac-
tion bars,42 which apply only to qui tam actions.

The statute of limitations provision of the FCA
bars actions unless they are brought by the later
of either (1) six years after the violation or (2)
three years after the Government official re-
sponsible for taking action on false claims knew
or should have known the facts material to an
FCA action but no later than ten years after the
violation.43  The courts are split regarding
whether the FCA’s three-year tolling rule ap-
plies to cases brought by qui tam relators.44

The public disclosure bar deprives courts of
jurisdiction to hear qui tam actions “based upon
the public disclosure of allegations or transac-
tions” in (1) court or administrative hearings;
(2) Government reports, audits, or investigations;
or (3) the news media.45  This bar does not ap-
ply to FCA actions brought by the Government
directly.46  A whistleblower can overcome this
bar if he or she is an “original source,” which
the Act defines as “an individual who has di-
rect and independent knowledge of the infor-
mation on which the allegations are based and
has voluntarily provided the information to the
Government before filing an action … which is
based on the information.”47  Courts are divided
on whether a whistleblower must have been the
catalyst for the public disclosure in order to
qualify as an original source.48

Finally, the prior action bar prevents qui tam
relators from bringing actions “based upon alle-
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gations or transactions which are the subject of
a civil suit or an administrative civil money pen-
alty proceeding in which the Government is al-
ready a party”49 or actions based on the facts
underlying another pending qui tam action.50  The
courts have interpreted this defense narrowly,
only applying it where the challenged action is
essentially identical to the prior, pending action.51

� How Can Contractors Be Sued?
The United States Attorney General may as-

sert FCA claims against a contractor by initiat-
ing a civil action or, where a contractor has sued
the United States in court, by filing an FCA
counterclaim.52  Whether the Government will
be able to file an FCA counterclaim against the
contractor will depend upon whether the con-
tractor chose to pursue its contract claims in
the Board of Contract Appeals for the contract-
ing agency or in the Court of Federal Claims.53

In a BCA action, the Government cannot
maintain an FCA counterclaim because the
Board is not authorized (i.e., it lacks jurisdic-
tion) to hear such a claim.54  For the contract-
ing agency to assert FCA claims under that cir-
cumstance, it would have to persuade the De-
partment of Justice’s Civil Division to file a sepa-
rate FCA action in district court.  Because con-
tracting agencies use their own lawyers in BCA
actions rather than U.S. Attorneys, they are of-
ten less inclined to initiate FCA actions and gen-
erally only do so in egregious cases.

In contrast, when a contractor files a con-
tract claim in the Court of Federal Claims, the
contracting agency is represented by lawyers
from the Department of Justice, and the court
has the power to hear FCA counterclaims.  As
a result, such counterclaims in those cases are
far more common than separate FCA actions
in response to BCA actions.55

A whistleblower may also sue a contractor
under the FCA.56  In a whistleblower action,
the Government has the option to “intervene,”
i.e., to take over the primary role in prosecuting
the action.57  If the Government does not inter-

vene, the relator may continue to prosecute the
action, but a contractor’s likelihood of success-
fully defending itself in a non-intervened qui tam
FCA lawsuit increases dramatically.58

Relators have a tremendous incentive to sue,
as they are entitled to 15–25% of any recovery
if the Government intervenes in the lawsuit and
25–30% if it does not.59  Where within these
ranges the relator’s recovery will fall depends
upon the extent to which the relator “substan-
tially contributed” to the prosecution of the ac-
tion.60  The relator gets this recovery whether
the case settles or is resolved by a court.

In general, almost anyone can sue as a rela-
tor under the civil FCA, including employees,
ex-employees, government employees, competi-
tors, subcontractors, suppliers, public interest
groups (such as Taxpayers Against Fraud), pub-
lic entities, and lawyers.  Both individuals and
corporations may sue under the civil FCA.  Even
a person who participated in the submission of
a false claim can sue under the FCA, but the
court may reduce such a person’s share of any
recovery based on his or her level of participa-
tion in the violation.61

While the FCA itself contains no limits on
when a Government employee may be a rela-
tor, the courts have nevertheless found ways to
dismiss cases brought by some such relators.  As
a general rule, a Government employee may
maintain a qui tam action if her job duties did
not require her to report to the Government the
false claims alleged in her complaint.62  If, how-
ever, the relator’s job required him to report the
alleged false claims, the court is likely to dis-
miss his complaint.63  Some states’ false claims
laws further restrict public employees’ ability
to sue as qui tam relators.64

When a current employee of a contractor sues,
or threatens to sue, as a relator, the contractor
must be especially careful not to violate the
FCA’s anti-retaliation provision.65  The FCA pro-
vides that “[a]ny employee who is discharged,
demoted, suspended, threatened, harassed, or
in any other manner discriminated against in
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the terms and conditions of employment by his
or her employer” because of lawful acts taken
in furtherance of an FCA action will be “en-
titled to all relief necessary to make the employee
whole.”66  This provision applies whether the
employee already has sued under the Act or
merely has prepared to sue.  A contractor that
violates this provision may be ordered to rein-
state the employee and will be liable for two
times backpay, plus interest, special damages,
litigation costs, and attorneys’ fees.67

� What Are the Consequences if a
  Contractor Is Held Liable?

The consequences of liability under the civil
FCA can be severe.  A party found liable will
have to pay three times the Government’s ac-
tual damages (treble damages).68  The multi-
plier is applied before any offset may be ap-
plied to reduce these damages.69  A court may
reduce the Government’s recovery to twice its
actual damages, however, if the defendant
provides all of the information it has about a
false claim within 30 days of its discovery of
that information and fully cooperates with the
Government’s investigation of the false claim
before any FCA lawsuit is initiated.70  Conse-
quential damages (such as lost profits) are not
recoverable under the Act,71 and, in most ju-
risdictions, prejudgment interest is not recov-
erable either.72

How damages are measured will vary de-
pending upon the nature of the false claim.  A
frequently used measure of damages has been
the difference in value between what the con-
tractor represented the Government was pay-
ing for and what the Government received.73

In one 1981 circuit court decision, for example,
where the defendant overstated its construc-
tion costs on a low income housing project, the
measure of damages was the difference be-
tween the contract amount and what it would
have been but for the defendant’s false cost and
pricing data.74  Similarly, in a 1975 decision by
the United States Court of Claims, after the de-
fendant was found to have rigged its bid, the

court measured the Government’s damages by
determining the difference between the contract
price and what it would have been in a fair and
open competition.75

The FCA also provides for monetary penalties
in the amount of $5,000–$11,000 per false claim.76

These may be awarded even if the Government
has suffered no damages.  However, an award
of penalties under the FCA that is disproportion-
ate to the Government’s damages may violate the
Excessive Fines Clause in the Eighth Amendment
of the United States Constitution.77

In addition, if the relator prevails in a qui tam
action against a contractor, the contractor will
be liable not only for the relator’s reasonable liti-
gation costs but also for the relator’s attorneys’
fees, which can be substantial.78  If, on the other
hand, the contractor prevails, it will only be able
to recover its attorneys’ fees if it can show that
the qui tam action was clearly frivolous or vexa-
tious or was brought solely for purposes of ha-
rassment.79

Perhaps the most severe potential result to a
contractor from a finding of liability is debar-
ment.  The civil FCA states that, in addition to
the remedies provided in the Act, the Govern-
ment may pursue “any alternate remedy avail-
able.”80  Such alternative remedies may include
debarment.81  Under federal regulations, the
Government may preclude a contractor from
contracting with it for a fixed period, usually
three years, based on a judgment for fraud on
a Government contract.82  Liability under the
civil FCA qualifies as a ground for debarment
under these regulations.83

The Criminal False Claims Act
The federal criminal False Claims Act pro-

vides that a person who presents a false claim
to the Government knowing it to be false shall
be imprisoned and subject to fines.84  Like the
civil FCA, a person can be liable under the
criminal FCA by causing an intermediary to
submit a false claim.85
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Violations of the criminal FCA are much
harder to prove than civil FCA violations for
two reasons.  First, the standard of proof for
criminal liability is proof beyond a reasonable
doubt, as opposed to the preponderance of the
evidence standard (i.e., more likely than not)
applicable to proving civil FCA violations.  Sec-
ond, unlike the civil FCA, under which a per-
son may be liable if he submits a false claim in
“deliberate ignorance” or “reckless disregard”
of its truth or falsity, the criminal FCA requires
the person actually to know that the claim is
false in order for there to be liability.86  Though
knowledge is required, intent to defraud is not.87

Otherwise, the elements of criminal false
claims are similar to those for civil false claims,
although courts disagree on whether a false
claim must be material for the claimant to be
criminally liable.88

Another important difference between the
two federal acts is that only the Department
of Justice can bring an action under the crimi-
nal FCA, as opposed to the civil FCA, which
allows for qui tam actions to be brought by pri-
vate parties.

If found liable for criminal false claims, a con-
tractor may be imprisoned for up to five years
and fined up to $10,000 per false claim.89  Li-
ability is also grounds for debarment from en-
tering into future Government contracts.90

State False Claims Laws
Many states have adopted false claims stat-

utes modeled after the federal civil FCA.  Since
there are generally few court decisions concern-
ing the false claims laws in these states, the
courts often rely on federal case law interpret-
ing the federal FCA.91  Some states have crimi-
nal false claims laws as well.92

California,93 Delaware,94 the District of Co-
lumbia,95 Florida,96 Hawaii,97 Illinois,98 Massa-
chusetts,99 Nevada,100 Tennessee,101 and Vir-
ginia102 have all adopted civil false claims stat-
utes modeled after the federal Act.  These stat-

utes are all similar to the federal civil FCA, but
some differences exist.  Most notably, the Cali-
fornia statute allows local authorities to pros-
ecute.103  This is significant because local agen-
cies have a much greater incentive to use the
threat of a false claims prosecution to get con-
tractors to reduce or even withdraw valid con-
struction claims.  In addition, some states’ false
claims laws make a contractor liable if it dis-
covers that it benefited from a false claim and
fails to disclose the false claim within a reason-
able time.104  Some state laws also make explicit
that “claims” include requests for services (in
addition to those for money or property).105

Most states have anti-fraud statutes that
would apply to false claims against public enti-
ties but that do not contain qui tam provisions.
Arkansas,106 Louisiana,107 Michigan,108 New
Mexico,109 North Carolina,110 Texas,111 Utah,112

and Washington113 have false claims statutes lim-
ited to health care fraud, but only those in Loui-
siana, New Mexico, and Texas contain qui tam
provisions; Texas114 and Washington115 are con-
sidering proposed legislation to expand their
statutes to other areas.  Many other states, in-
cluding Alabama,116 Alaska,117 Colorado,118

Connecticut,119 Kansas,120 Maryland,121 Missis-
sippi,122 Missouri,123 Montana,124 New Jersey,125

New York,126 Oklahoma,127 and Pennsylvania,128

have recently introduced bills in their legisla-
tures for adoption of false claims statutes simi-
lar to the federal civil FCA (although the bills
introduced in Alaska, Connecticut and Kansas
lack whistleblower provisions).

How False Claims Actions Arise
in Construction Projects

False claims actions can arise in construction
projects when those projects are funded with
federal monies.  They can also arise when
projects are funded with state or local monies
when the projects are in jurisdictions with their
own false claims laws.  As noted above, such
actions may be brought by the Government—
the Department of Justice in federal cases and
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state or local authorities in cases brought under
state or local laws.  Governments often use these
actions to provide leverage in other disputes with
the contractor.  This practice is especially preva-
lent in California, where local public agencies
can bring their own false claims actions.

When private individuals—relators—bring
such suits, they do so on behalf of the govern-
ment.  Relators in construction false claims cases
may be current or former employees of the con-
tractor, labor unions, or even government em-
ployees.  Disappointed bidders and their sub-
contractors have also filed such lawsuits, and
false claims actions may be used in conjunc-
tion with bid protests to persuade the Govern-
ment to cancel and reissue its solicitations.
While this is less common, prime contractors
have filed qui tam actions against their own
subcontractors and suppliers.

False claims liability can arise in construction
projects in many ways.  For example, a con-
tractor may be liable under the federal or state
false claims laws for any of the following:

� Submitting False Bid Documents
It is unclear whether a bid is a claim under

the FCA.  While the only federal court decision
on point says that a bid is not a claim,129 a bid is
arguably a request for the Government to pro-
vide property (a contract) to the bidder.  What
is clear, however, is that a contractor that sub-
mits false bid documents may be liable under
false claims laws if its bid is accepted and the
Government’s payment on the resulting con-
tract is conditioned on the truth of the bid docu-
ments.130  In a 1995 decision, for example, a con-
tractor was held liable under the FCA for sub-
mitting pricing information in its bid that falsely
represented that the contractor’s cost to com-
plete the contract included all costs associated
with environmental compliance.131

In 2003, the City of San Francisco sued Tu-
tor-Saliba Corporation and other contractors
that bid on and were awarded construction
contracts for the San Francisco International

Airport for alleged violations of the California
False Claims Act and the City’s own False
Claims Ordinance.132  The City’s complaint al-
leges that the defendants overstated their in-
tended use of minority-owned subcontractors
and submitted unrealistically low bids on the
Airport projects while planning to use minority
fronts who were paid to lend their names to the
the project while non-minority subcontractors
did the work. In addition, the City contends that
the contractors artificially inflated the amounts
claimed for project work through fraudulent
change orders, fraudulent applications for pay-
ment, and manipulated project schedules.133

Whether the City will succeed in this case re-
mains to be seen.  The Los Angeles Metropoli-
tan Transportation District prevailed at trial on
a similar theory in 2001.134  On the other hand,
a federal district court dismissed a similar claim
under the federal civil FCA in 2004.135

� Misrepresentation of the Work Done
  or Amount Due

A contractor may be liable under false claims
laws if it submits an invoice or claim that mis-
represents the type or amount of work done or
the amount due for that work.136  This is the
most obvious, and probably most common, type
of false claim.  For example, in a 1998 decision,
the Court of Appeals for the Federal Circuit
upheld findings by the Court of Federal Claims
that a contractor was liable under the FCA
where it had requested payments for volumes
of earth it had not excavated.137

� Misrepresenting That Work Meets
  Contract Requirements

A contractor that submits an invoice or claim
falsely stating that the contractor’s work meets
contract requirements may be liable under false
claims laws.138  In a 2001 decision, for example,
a district court found a bathroom remodeling
contractor liable for submitting reports certify-
ing that its work met contract requirements,
even though one of its employees had discov-
ered, concealed, and disturbed asbestos in vio-
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lation of contract provisions and the contractor’s
management had no knowledge of what the
employee had done.139  Similarly, also in 2001,
a California Court of Appeal held that a pipe
supplier was liable under the California FCA
where its pipes did not comply with an indus-
try standard, despite a representation to the
contrary in the supplier ’s catalog.140  In con-
trast, in a 2000 case, the district court ruled
against the relator at trial on his claims that the
contractor violated the FCA when it certified
compliance with its Government contract de-
spite the contractor’s alleged violation of envi-
ronmental requirements.141

� Misrepresenting That Work Is Subject
  to Reimbursement

A contractor may be liable under false claims
laws for submitting an invoice or claim that
falsely represents that certain work is subject to
reimbursement.142  The most common scenario
is where a contractor falsely represents that it
performed additional work due to differing site
conditions when, in fact, it performed the work
for some other reason or the contractor assumed
the risk of differing conditions.143  In a 2000
decision, for example, a district court found that
the Government adequately stated an FCA
claim against a contractor and its subcontrac-
tors where the Government alleged that the
contractor had falsely certified in its Request for
Equitable Adjustment (REA) that the Govern-
ment was liable for costs related to differing site
conditions.144

� Misrepresenting That All
  Subcontractors Have Been Paid

On most federal construction jobs, and public
jobs in many states as well, the prime contractor
is required to certify in its requests for payment
from the Government that the contractor has
promptly paid all subcontractors out of prior
payments received and that the contractor will
promptly pay those subcontractors out of the
requested payment after receipt.145  These certi-
fication requirements flow down to subcontrac-

tors as well.146  If a contractor or subcontractor
submits an invoice with such a certification when
it has not paid its subcontractors, or knowing
that it will not use the requested payment to pay
its subcontractors, the contractor or subcontrac-
tor may be liable under false claims laws.147

� Misrepresenting That the Contractor Is
  Paying Applicable Prevailing Wages

A contractor may be liable under false claims
laws if it falsely certifies that it is paying appli-
cable prevailing wages in accordance with the
federal Davis-Bacon Act148 or applicable state
law.149  For example, in a 1999 decision, the Ninth
Circuit Court of Appeals held that a contractor
could be liable under the FCA for its allegedly
false certification that it had paid its workers the
prevailing wage rates required by the DBA, even
where the United States Department of Labor
had not performed an area practice survey.150

By contrast, the Ninth Circuit Court of Appeals
held in a 2003 decision that the qui tam relator
labor unions failed to prove false claims based
on a contractor’s alleged failure to pay prevail-
ing wages where the DOL had not issued an of-
ficial prevailing wage determination.151

� Misrepresenting Role of
  Disadvantaged Businesses in Project

A contractor that fails to adhere to certifica-
tions that certain types of disadvantaged busi-
nesses will perform portions of the work may
be liable under false claims laws.152  In a 1994
decision, for example, the United States Court
of Federal Claims held that progress payment
vouchers were false claims under the FCA
where they impliedly certified that the contrac-
tor was continuing to adhere to the requirements
for participation in the Small Business Admin-
istration (SBA) program for minority-owned
businesses when, in fact, it was not.153

Conclusion
Construction contractors on federal projects

and public projects in a growing number of states
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need to be aware of the false claims laws that
apply to these projects.  Government and
whistleblower plaintiffs can establish contractor
liability for false claims more easily than liability
for fraud because, unlike fraud, false claims need
not have been submitted with an intent to de-
ceive or defraud the Government.  To make
matters worse, almost anyone can sue as a
whistleblower under these laws, and there are
tremendous financial incentives for doing so.

If a contractor is found liable under false
claims laws, the consequences can be severe.  If
the Government was damaged, the contractor
will have to pay triple those damages in most
cases.  And even if the Government was not dam-
aged, the contractor may have to pay as much
as $11,000 per false claim in penalties; on a
project with lots of invoices or other requests for
payment, these amounts can add up quickly.
Finally, in particularly egregious cases, a contrac-
tor may face criminal liability, which carries the
possibility of additional penalties and imprison-
ment, and debarment from contracting with a
public owner for a number of years.

With their combination of easier standards for
liability and the harsh consequences of that li-
ability, the false claims laws are a potent threat
to contractors.  As a result, when contractors are
sued under these laws, they have a tremendous
incentive to settle with the plaintiff, even when
the case has little merit.  In the situation where
the Government has asserted a false claims coun-
terclaim in response to a contractor’s contract
claim, the contractor will often be forced to re-
duce or even withdraw an otherwise legitimate
claim to settle the case and eliminate the sub-
stantial risks that even marginal false claims al-
legations can pose to the contractor.

Even though it is difficult for public works
contractors to avoid being sued under the FCA,
it is still easier for a contractor to prevent an
FCA lawsuit than to get out of one, once it has
been sued, without paying a lot of money or
possibly suffering even worse consequences.  As
a result, contractors should be especially dili-
gent on public projects in ensuring the truth of
their submissions to the Government, from their
initial bid proposals to their final invoices.

1.  Contractors who work on any projects,
whether as a prime or subcontractor, for the
Federal Government or a state or local govern-
ment in a jurisdiction with false claims laws,
should alert their key personnel to false claims
issues.  Contractors that repeatedly work on
such projects should implement a documented
compliance program to ensure that the com-
pany systematically takes all reasonable steps
necessary to prevent the knowing submission
of false claims.

2.  If a contractor learns that it may have sub-
mitted a false claim, it should immediately in-
vestigate, preferably under a lawyer’s guidance
(so the results of the investigation are privileged
and may be kept confidential).

Guidelines

3.  If a contractor determines that it likely
did submit a false claim, it should at least con-
sider voluntarily disclosing the information it
has about the claim to the Government.  Some
advantages to making such a disclosure are
that it may help persuade the Government that
the contractor did not submit the false claim
knowingly; it may reduce the Government’s po-
tential damages recovery to double, rather
than triple, the Government’s actual damages;
and, at the very least, it will send a message to
the Government that the contractor wishes to
cooperate in any subsequent Government in-
vestigation.

4.  If a contractor knows, or even suspects, that
one of its employees is a whistleblower, or is about
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to become one, it should thoroughly investigate
any complaints the employee has made while,
at the same time, making sure that the company
does not take any adverse employment actions
(firing, demotion, harassment, etc.) against that
employee for any reason relating to those com-
plaints. To the extent practicable, contractors
should insulate those of its personnel that make
employment decisions from those who respond
to or investigate any employee complaints about
contract compliance and false claims.

5.  If the Government informs a contractor
that it is investigating potential false claims by
the contractor, the contractor should perform
its own internal investigation to understand
what has occurred as fully and quickly as pos-
sible.  The contractor should also cooperate as
fully as possible with the Government’s investi-
gation, especially when the Government is in-
vestigating a qui tam relator’s complaint to de-
cide whether it will intervene in the relator’s

lawsuit.  A contractor is much more likely to be
found liable in a false claims lawsuit in which
the Government intervenes than in one in which
the relator is prosecuting the case alone.

6.  When a contractor is sued for alleged false
claims, it should evaluate its potential affirma-
tive defenses to liability.  Important defenses
provided in the false claims statutes themselves
include the statute of limitations defense for all
FCA actions and the public disclosure and prior
action bars for qui tam actions.

7.  Due to the severe consequences for liabil-
ity, most false claims lawsuits are resolved ei-
ther by summary judgment or, if that fails, by
settlement.  Issues that frequently arise in FCA
lawsuits and which are often amenable to sum-
mary judgment include (1) falsity, where it con-
cerns compliance with technical contract re-
quirements or regulations and/or scientific or
engineering judgment, (2) materiality, and (3)
public disclosure issues (in qui tam actions only).
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