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According to media reports citing internal documents and unnamed 
sources, in September 2024, a private citizen named Tom 
Homan allegedly accepted $50,000 in cash from a federal agent 
posing as a contractor seeking future awards.[1] Months later, 
Homan became the so-called border czar for the new 
administration.[2] 
 
Beyond the headlines, the episode frames a subtler question: When 
can a private citizen be prosecuted as a public official under Title 18 
of the U.S. Code, Section 201? 
 
The statutory definition extends to any "person acting for or on 
behalf of the United States, or any department, agency, or branch of 
Government thereof."[3] Does every current or future contractor or 
subcontractor act for or on behalf of the U.S. under federal bribery 
law? 
 
Given the revolving door of contractors and grantees working for the 
government, and the significant legal ramifications of being 
considered a public official, it is critical to understand Section 201's 
reach. 
 
The Federal Bribery Statute and Applicable Case Law 
 
To start, the text of Section 201 gives little guidance.[4] It defines public official to include 
"an officer or employee or person acting for or on behalf of the United States." But neither 
the 1962 enactment nor the 1986 amendments define the phrase "acting for or on behalf 
of."[5] 
 
Instead, the modern test is case law-driven, most prominently by the U.S. Supreme Court's 
1984 decision in Dixson v. U.S., which held that subgrantee officials who administered 
federal U.S. Department of Housing and Urban Development funds were public officials 
because they exercised federal authority over benefits to third parties.[6] 
 
The proper inquiry was not whether the person was a contractor, subcontractor, grantee or 
agent, but the degree of influence over the allocation of public resources — particularly to 
third parties.[7] 
 
Dixson drew on earlier authority, including the U.S. Court of Appeals for the Second Circuit's 
1942 U.S. v. Levine decision — interpreting a 1909 version of the bribery statute — which 
treated a state milk marketing administrator as a public official where his unreviewed 
actions triggered federal disbursements.[8] 
 
In Dixson, the court analyzed the legislative history of the bribery statute, including 
congressional reliance upon Levine, to underscore a broad application of what it means to 
be a public official.[9] 
 
The thrust of both opinions is functional. A person qualifies as a public official for the 
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purposes of federal bribery law when: (1) They occupy a position of public trust; and (2) 
they wield substantial influence over federal decision-making — especially where third-party 
rights or benefits turn on that influence. 
 
Dixson and its Progeny 
 
Illustrative decisions across circuits properly follow this framework: 

 In U.S. v. Gallegos, the U.S. District Court for the District of New Mexico in 
1981 found that a state employee administering federal housing grants qualified as a 
federal public official because his recommendations were, in practice, determinative 
— giving him de facto control over the flow of federal funds.[10] 

 In U.S. v. Madeoy, the U.S. Court of Appeals for the District of Columbia Circuit in 
1990 treated an appraiser approved by the Federal Housing Administration as a 
public official because the government relied on his valuations with minimal 
review.[11] 

 In U.S. v. Hang, the U.S. Court of Appeals for the Eighth Circuit in 1996 affirmed 
that an eligibility technician who effectively controlled access to federally subsidized 
housing met the standard.[12] 

 In U.S. v. Thomas, the U.S. Court of Appeals for the Fifth Circuit in 2001 held that a 
privately employed corrections officer at a federal detention facility was a public 
official because his role was indistinguishable from a federally employed corrections 
officer, which meant he controlled the rights and privileges of third parties — the 
people in prison.[13] 

A similar principle appears in procurement cases where a contractor has significant influence 
over the selection and/or administration of other prime contractors. For instance: 

 In U.S. v. Kenney, the U.S. Court of Appeals for the Eleventh Circuit in 1999 affirmed 
a conviction where a U.S. Air Force acquisition support contractor solicited payment 
in exchange for favorable treatment, explaining that the functional authority 
exercised on behalf of the Air Force brought him within Section 201.[14] 

 In U.S. v. Wilson, the Fifth Circuit in 2010 affirmed a jury instruction deeming the 
defendant a public official because of his role in post-Hurricane Katrina U.S. Army 
Corps of Engineers reconstruction projects, in which he was involved in prime 
contract selection and administration.[15] 

Conversely, courts have rejected public official status where the individuals' ability to 
exercise to federal authority is deemed insufficient. In U.S. v. Evans, for instance, the 
Eleventh Circuit held in 2003 that the alleged recipient of a bribe was not a public official 
because his role in administrating funds received as a landlord was not sufficiently a matter 
of federal official responsibility.[16] 
 
In sum, the law envisions a continuum of conduct that might or might not implicate public 
official power. Where federal law has left decision-making to local authorities, or the 
evidence is too attenuated to implicate federal disbursement, local administrators or 
contractors may not qualify as federal public officials pursuant to Section 201. 
 



Treating such individuals as outside the scope of Section 201 makes sense: Not every 
contractor or grantee becomes a public official simply by virtue of a contract. Otherwise, it 
might render the Anti-Kickback Act largely superfluous, given that the act explicitly deters 
subcontractors from making payments or contractors from accepting such payments in 
exchange for improper rewards.[17] 
 
In the case of an individual like Homan, federal investigators would likely inquire about 
whether the subject understood his future position within the government, and if so, what 
role he would play in administering federal funds. Investigators would likewise assess 
whether a quid pro quo for an official act existed. 
 
These investigations take time, so agents would ostensibly take a wait-and-see approach to 
discern, among other things, if the subject actually intended to act upon the gift, and if he 
solicited additional gifts once he was in his official role, which could further bolster the case. 
 
Further, in an investigation of this nature, government attorneys might offer the subject an 
opportunity to explain his actions before pursuing an indictment. 
 
Weighing Whether the Goalposts Will Move 
 
In recent years, the Supreme Court has significantly narrowed the scope of federal bribery 
and gratuities statutes. 
 
The court's landmark 2016 decision in McDonnell v. U.S. raised the bar for prosecutors to 
prove that the public official took an official act in connection with the alleged corrupt 
payments.[18] 
 
In Snyder v. U.S., which arose under Section 666 rather than Section 201, the 
court held last year that the federal statute criminalizing bribery on the part of state or local 
officials does not disallow gratuities for past official acts.[19] Notably, Section 666 explicitly 
expands the scope of those who may be held criminally liable, unlike Section 201.[20] 
 
These decisions reflect the court's disposition toward construing anti-corruption statutes 
narrowly. Under the right circumstances, savvy defense counsel might convince the court — 
as a matter of law and policy — to pare back its previous holding on the reach of the "public 
official" term in Section 201. 
 
Until then, however, Dixson and its progeny remain the law of the land. Government 
contractors and their counsel will be well-served to understand their scope. 
 
Contractors Beware? 
 
Bottom line: Section 201 turns on function, not title. A contractor, subcontractor, grantee or 
consultant acts on behalf of the U.S. when entrusted with federal power that materially 
affects third-party rights or benefits and resembles inherently governmental work — 
allocating funds, selecting contractors, adjudicating eligibility or controlling federally 
conferred privileges. 
 
Does this mean a contractor who subsumes the role of a federal official qualifies? Under 
Dixson, the answer is likely yes. 
 
Before accepting a contract, primes and sub-primes should be aware of the legal 
implications: Those who dole out federal money on behalf of the government risk becoming 



public officials for the purpose of certain federal statutes. But, as with most issues, these 
inquiries turn on the specific facts of the contract, the function and the financing. 
 
With the abrupt termination of the FBI investigation into Homan, we are unable to assess 
whether he was actually working for or on behalf of the government to bring his conduct 
within the scope of Section 201. But the story is a reminder of the federal bribery statutes' 
ability to reach private citizens. 
 
That reminder bears repeating for the many thousands of contractors who continue to 
honorably serve the U.S. 
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