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Congress Focuses
on Incumbent
Protesters

DoD incumbent contractors will face potential
financial penalties for filing protests that lack
a reasonable legal or factual basis.

BY STEPHEN L. BACON

During the past several years, the U.S.
Congress has considered potential legal
mechanisms that would impose financial
penalties on contractors that file unsuc-
cessful bid protests.

In 2025, Congress required the
Government Accountability Office (GAO)
to propose a process that would require
unsuccessful protesters to pay protest-re-
lated costs incurred by the Department of
Defense (DoD) and the contract awardees’
lost profits that would have been earned
during the pendency of the protest.!

After studying these issues, GAO con-
cluded that the “fee-shifting” proposal
from Congress was impractical because
information regarding protest-related
costs and contractor profit rates are not
readily available or easily collected.

In addition, GAO did not endorse
a fee-shifting process because of the

“chilling effect” it could have on protest
participation, which GAO believes is
vital to maintaining the integrity of the
procurement system.

As an alternative to the broad fee-shift-
ing provision proposed by Congress,
GAO offered a more limited proposal for
lawmakers to consider.

Specifically, GAO noted, “Congress
might consider a focused statutory re-
quirement for DoD to include a contract
provision that would permit DoD to re-
coup - or otherwise withhold - profit or
fee where the incumbent contractor files
a protest that is subsequently dismissed
as legally or factually insufficient or for
otherwise being procedurally infirm.”?

Congress ultimately adopted this re-
quirement in Section 875 of the National
Defense Authorization Act (NDAA)
for Fiscal Year 2026 even though DoD

itself believed the costs associated with
implementing a withholding and forfeiture
process would outweigh any benefits.

This provision adds a new variable
to the decision-making equation for in-
cumbent contractors that are considering
filing a bid protest at GAO.

Section 875: How It Works

Under the Competition in Contracting Act
(C1CA), aprotest filed at GAO challenging
the award of a contract triggers a “stay”
of performance on that contract during
the pendency of the protest.

To ensure that work can continue,
agencies routinely award extensions or
new “bridge” contracts to the incumbent
contractor to perform while the protested
contract is being challenged.

Section 875 seeks to discourage in-
cumbent contractors who try to exploit
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this dynamic by filing frivolous protests
to extend their incumbency.

Section 875 directs DoD to amend the
Defense Federal Acquisition Regulation
Supplement (DFARS) to authorize con-
tracting officers to withhold up to 5% of
payments owed to incumbent contractors
during the pendency of a GAO protest.®

If the incumbent contractor’s protest
is ultimately dismissed “based on a lack
of any reasonable legal or factual basis,”
the incumbent contractor will forfeit the
amounts withheld.*

The statute applies to the specific
circumstance in which a DoD contractor
performing an incumbent contract pro-
tests a follow-on contract for goods and
services “that are the same or substan-
tially similar to” those acquired under
the incumbent contract.’

The withholding and forfeiture provi-
sions apply to payments made “under a
contract that was awarded or extended”
because of a GAO protest that triggered
a CICA “stay” of performance.®

The specific procedural mechanisms
used to implement Section 875 will be
detailed in a forthcoming DFARS rule
expected by June 2026. This will likely
include a new standard clause that gives
contracting officers the contractual right
to execute the payment withholding and
forfeiture provisions of Section 875.

A New Calculus for DoD
Incumbent Protesters

Historically, protesters have not had
to worry about financial penalties for
filing a bid protest. Once Section 875 is
implemented, however, DoD incumbent
contractors will face the threat of real
monetary consequences if they choose
to file a protest at GAO.

The withholding of 5% of payments,
and the possibility that those funds could
ultimately be forfeited, will have ramifi-
cations for incumbent contractors that
are considering a protest.

As an initial matter, Section 875 is
likely to create an incentive for incumbent
contractors to file more protests at the
U.S. Court of Federal Claims (COFC)
instead of GAO. Section 875 only applies
to protests filed at GAO.

Thus, an incumbent contractor can
avoid a reduction in cash flow and a po-
tential hit to their bottom line by filing
their protest at the COFC.

This option will not be available in ev-
ery case because the COFC generally lacks
jurisdiction to resolve task and delivery
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order protests. However, in cases where
a protest may be filed at either GAO or
the COFC, incumbent contractors that
are subject to Section 875 may begin to
view the COFC as amore favorable forum.

This could accelerate a recent trend
of a greater share of protests being filed
at the COFC.

Section 875 will also influence the
preparation of protests that DoD incum-
bent contractors choose to file at GAO.

Contractors must always ensure that
their protest grounds are well-supported
both legally and factually, but Section 875
raises the stakes and requires incumbent
contractors to exercise even greater dil-
igence when preparing their protests to
avoid a potential forfeiture of payments.
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When preparing a protest, contractors
have access to relatively limited informa-
tion about the agency’s evaluation and
source selection decision.

Asaresult, contractors are often forced
to make inferences based on incomplete
information to develop their protest
grounds. If GAO considers an inference
too speculative or unsupported, the pro-
test may be dismissed for failing to state
legally or factually sufficient grounds.

In practice, there can be a fine line
between reasonable inference and specu-
lative conjecture. In these cases, the threat
of financial penalties under Section 875
may cause more protesters to err on the
side of not asserting grounds that could
be dismissed as speculative.

A more cautious approach in this
regard can have a substantial impact on
protest litigation and outcomes in some
circumstances.

For example, at GAO, protesters are
only entitled to agency documents related
to the grounds alleged in the protest.

This means that if the protester chal-
lenges an agency’s evaluation under Factor
1but not Factors 2 and 3 of the evaluation
criteria, the agency will only be required
to produce records related to Factor 1, and
the protester’s counsel will have very little
insight into how the agency evaluated
Factors 2 and 3.

Because of this dynamic, protest-
ers who assert grounds covering more
of the solicitation’s evaluation factors
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are generally in a better position to find
errors in the source selection process.
Accordingly, DoD incumbent protesters
could have a more limited record at GAO
if Section 875 causes them to narrow the
scope of their protests.

Open Implementation Questions
Although Section 875 is relatively short
and straightforward, there are some issues
that will need to be clarified through the
DoD rulemaking process.

One threshold question is how the
DFARS rule will define which protest
grounds lack a “reasonable legal or factual
basis” to trigger the forfeiture penalty.

GAO dismisses protest grounds for
avariety of reasons under its procedural
rules. Presumably, the forfeiture penalty
will be triggered if a ground is dismissed as
“legally or factually insufficient” because
the protester fails to adequately support
their allegations with legal authority or
factual evidence.”

But GAO also dismisses grounds that
are untimely, outside the jurisdiction
of GAO or otherwise not appropriate
for GAO consideration under 4 C.F.R.
§ 21.5. It remains to be seen whether
the forfeiture penalty will apply only to
grounds dismissed as “legally or factu-
ally insufficient,” or whether it will also
encompass grounds that are untimely or
procedurally defective.

The statute refers to protests dismissed
“based on alack of any reasonable legal or
factual basis,” which appears to suggest
a focus on the substance of the protest
allegations and evidentiary support rather
than procedural defects.

But GAO’s report to Congress, which
ultimately led to the passage of Section 875,
proposed a forfeiture provision that would
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apply “where an incumbent contractor files
a protest that is subsequently dismissed
as legally or factually insufficient or for
otherwise being procedurally infirm.”®

The DFARS rule will need to clarify
whether procedural dismissals will cause
forfeiture under Section 875.

There is also a question regarding
how the forfeiture penalty will apply to
protests that include multiple grounds. Bid
protests routinely assert several grounds
challenging different aspects of the agen-
cy’s evaluation.

It is common for GAO to sustain a
protest on some grounds while denying
or dismissing other grounds.

The statute does not specifically ad-
dress the scenario in which a protest
includes a mix of legally cognizable or
meritorious protest grounds and other
grounds that lack a reasonable legal or
factual basis.

If one ground is dismissed for lack
of areasonable legal or factual basis, but
other grounds are denied on the merits
or even sustained, does the forfeiture
penalty apply?

This question should be answered in
the rulemaking, and it could have a sub-
stantial impact on how often the forfeiture
provision is triggered in practice.

Conclusion
Section 875 is the first law that targets
frivolous protesters. By imposing financial
penalties on DoD incumbent contractors,
Congress has added a new dimension to
the protest decision-making calculus.
The forfeiture provisions will likely
cause incumbent contractors to exercise
greater caution when deciding whether
to challenge a follow-on contract award.
Some may choose to file at the COFC to

avoid the withholding and forfeiture regime
entirely. Others may narrow the scope of
their protests to avoid asserting grounds
with uncertain legal or factual support.
The ultimate impact of Section 875 may
depend on how DoD resolves open imple-
mentation questions, including, for example,
its application to multi-ground protests.
Contractors should monitor these de-
velopments closely and, once Section 875is
implemented, exercise caution before filing
any protest that could subject them to the
withholding and forfeiture provisions. CIM

Stephen L. Bacon is a shareholder in the
Washington, D.C. office of the law firm Rogers
Joseph O’Donnell, where he represents
government contractors in bid protests,
claims, terminations, investigations, and
suspension and debarment proceedings.

He frequently litigates cases at the U.S.

Court of Federal Claims, the Government
Accountability Office, the Boards of

Contract Appeals, and the Small Business
Administration’s Office of Hearings and
Appeals. He also provides advice and
counseling to clients on a broad range of
contractual and regulatory compliance issues
that confront government contractors.

The views expressed in this article are those of
the author and do not necessarily reflect the views
of Rogers Joseph O’Donnell or its clients. This
article is for general information purposes and is
not intended to be and should not be construed
as legal advice.
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